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DATE PROCEEDINGS 


1974 
‘June 27 | Filed Complaint. 
Issued Summons. 
ile e mons = 
CPO i 8. “ OL) 
answers 


dance with Rule 6(b) of the FRCP, upon considerati fe) 
Stipulation to extend the time for an additional 30 day 
which to file Deft.'s Answer, it is 
So Ordered. Attorneys notified s notified. 


won iled Deft's Answer 


a7e Se ; 
Filed Notice of Pretrial Conf. Sch. 1-28-75, 2:30 P.M. at Burl. 


} __Govt's Motion for Summary Judgment. ; 
we Govt's Memorandum of Points & Authorities in suprort of Motio 


for summary Judgment. 
ed Plaintiff's Motion for Continuance. 


" " Memorandum in Opposition to Defts.* Motion for 
titties OymMewn 
Upon consideration of Plaintiff's Motion for Extension of Time in 
which to Amend Memorandum and file affidavits in opposition to. 
Defendants' Motion for Summary Judgment, it is, 
ORDERED: In accordance with Rule 6(b) F.R.C.P., motion granted. 
Hearing on motion deferred at least until February 13, 1975. 


Mailed cop EO ae eD eye os, 
e Ca fo) ie Calenda 
is case be passed. 


inti : ag eR RI ar oplemental memorandum and id 


moti or summary judgment. 
In Soure ohetace Judge Fritts Thomas k, »_ Hayes;' Esq ‘for.‘plaintifé. 
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motion e. summa judzment 

by Mr, Reed followed by Mr. “ayes. 

2 oO be set in usual turn for trial. 
iss on basis of official 
or summary judgement 

ollowed by Mr, Hayes 


si oe 
ions taken under advisement, Planntiff has ays in 


which to respond to Governments motion to dismiss, 
Mar. 27|Fielc Additional Memorandum in Opposition to Defendants' Pee for 
; ummary Judgrent. 
|" _31}Filed Order--Deft's Motion for Summary Judgment denied. Mailed Cop 
O a rtorneys. b 
e of Pretrial Conf. sch. 6-16-75, 9:30 A.M, at Burlington 13. 
Neve arney "s ee ‘& theories of defense, related 
an fe 

Deft. Devarne s Sraposed exhibits related to pre- -trial confer 


n_ Chambers before ler Coffrin. Thomas L. Hayes, Esq. forPiff.., 
David Reed, Ass"t. ttorney for Govt. : 
discussion was held betw —— Court and Counsel 
ounsel by July 9, 1975 are to determine which exhibits are agreed 
upon and to mark same. 
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D. C. 110 Rev. Civil Docket Continuation Civ . 74 ad 164 Fi t zgera 1d vee Devarney 


TYye : PROCEEDINGS 


_June_30| Filed Pre-Trial Conference Order, 
Aug. 6 | In open Court before Judge Coffrin, trial by Court begun. Thomas 
L. Hayes, Esq. for Plaintiff; David Reed, Esq. and 
pocorn Levin, Eaq. for Defendantea, 
he following witnesses, sworn _by Clerk, were examined fo 
Plaintiff: John W. Fitzgerald and John D, Leonard, S| 
ET el NN Nis ! 
ohn_W. Fitzgerald was recalled and further examined hy Mr. Haye 
Donald Devarney, sworn by Clerk, was cross-examined by Mr. Hayes 
hues ue 
ohn_W.,_Fitzgerald was_recalled and further_examined 
he following witnesses, sworn_by Clerk, were examined for. 
plaintiff: Stanley D. Henry, Phyllis Thompson_and 
moree 2 Brett. Ma. 
gt EEN RR a ee ne area 
Mr.._Reed moves that defendants Devarney and Klassen be dismissed | 
as individuals. 
Taken under advisement, 
Mr. Reed also moves that case be dismissed. 
PEGerec...Motion Genieg, 
lifton_Wood, sworn by Clerk, was examined for Government. 
he following witnesses were recalled and examined by Mr. 
Reed: Stanley D, Henry and Donald Devarney. —_ 
:30_PM, defendants rests; plaintiff rests; evidence closed 
Decision reserved 
Filed Subpoena to Produce Document or Objectyvoturned served 


iled three subpoera returned served. 
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Filed, Findings of Fact, Opinion and Order.., Judgement 
entered against Plaintiff for Defendant, Donald R. DeVarne 
me Klassen, and Raymond A. Gordon, and for Plaintiff 
Posta ervice to the extent of reinstatement to a position 
with Postal Service. Mailed copy to attorneys. _ ae 
Filed Judgment on Decision by the Court---Judgment ts entered in 
his_cause_ against the Pitf. for defts. DeVarney, Klassen and 
ordon_and for the Pitf. against deft. United States Postal 
Service to the extent or reinstatement to a position with the 
ostal Service, ( Mailed copy to Attys, ) _ a 
ed Pltf's Notice of Appeal. Mal ied gr A. Daniel Fusaro, i 
Francis A. Cumming, Mr. Fitzgerald, Thomas Hayes, Esq. and U. 3S. | 
Attorney. ma 
" Plaintiff's Motion to Proceed in Forma Pauperis. 
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ainti Jithdra raceed in Forma Pauperi 
otice of Appearance_of Rubin & Silverman, Esqs. for plaintif 


aiver of Hearing on petition to proceed in Forma Pauperis. 


ed entire case file to Clerk, United States 2nd Circuit.Court. 
Attorneys notified,) we 
ed civil appeal scheduling order. Copy mailed te attorneys o 
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cript of trial b - 76 
22| Mailed Supplemental Record eA perry to Clerk U. S&S, Cowet of 
Appeals for the Second Circuit, N.Y. 
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1976 PROCEEDINGS 
a aanpinilieiieescieaiennanes 
] 6 | Filed Notice of Dismissal of Appeal in Circuit Court of Appeals for 
the Second Circuit; smissed as to Defts.-Appellants Donald 
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UNITED STATES COURT OF APPEALS 


SECOND CIRCUIT ey a 


ee 


At a Stated Term of the United States Court of Appeals, in and for 
ithe Second Circuit, held at the United States Court House, in the City 
mcf New York, on the 29th day of June 
pthousand | nine hunered and - ‘seventy-six ie 
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JUN 2 9 1976 
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One ‘aa ce “+ Plaintiff-Appellant~ ~Appe conn ciRcwS 
vu 


BONALD. R. DEVARNEY, individually and in his 
apacity as Postmaster of the Post Office i 
ilton, Vermont, ELMER 7. KLASSEN, individu- 

Meeily and- in his capacity as Postmaster Gen- 
Mepral of The United States Postal Service, 

SAYMOND A. GORDON, individually and in his 
apacity as a Rural Carrier with the Post 
ffice in Milton, Vermont, and THE UNITED 

BTATES POSTAL SERVICE, and independent es- 
ablishment of the Executive Branch of the 


mmeovernment of the United States, . : 
a. D = lants 


a 


eoud 
ANOWYIA 20 19h Stu 
L51G ST 


synod 


‘oie! 


WUT) Ande 


— whe Civil fe en: yaen of uicoae eeurt having been 


we es - . ° mee e- oo 


Pane 
ance 


ue a notice ot cee the appellant shall ‘docket an appeal, iu filing en 


BD otins a pre-argument: eae ue ee Ei. by endearing feou the “COUrE 


reporter a transcript of the proceedings and. filing and serving a 


statement concerning same (Form D) and by paying the docket fee and thet 
in default of either of which the Clerk may dismiss the appeal without 


further notice, 


And the appeal herein not having | been so docketed, 


Upon a ones deeeten, thereof, it is 
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Ordered that the appeal from the judgment 


, 
y 


a 
> a 
~ UT 


 m—ee oe & 4 


I oti wr, 
DHN W. FITZGERALD, ae a HEL Fusang, CESS Sn 
ae Plaintiff-Appellant Appejlee, N\S€con cigs 4 
MONALD R. DEVARNEY, individually and in his . 
apacity as Postmaster of the Post Office i ee “ 
milton, Vermont, ELMER J. KLASSEN, individu- a at 
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ffice in Milton, Vermont, and THE UNITED ra Oe 
TATES POSTAL SERVICE, ant independent es- ‘ zo = 23 
Mablishment of the Executive Branch of the _s on 
: i) = 


overnment of the United States,. : 
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Management Plan of this court having been 


The Civil Apgeals 
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promulgated on April 9, 1974 providing that within 10 Gays after Siting 


a notice of appeal the appellant shall Gocket an appeal, by filing ene 


eMeing a pre-argument statement (Form C), by ordering from the court 


Bxeporter a transcript of the proceedings and filing and serving a 


statement concerning same (Form D) and by paying the docket fee and thet 


in default of either of which the Clerk may dismiss the appeal without 
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further notice, 
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And the appeal herein not having been so docketed, 


Upon consideration thereof, it is 


Ordered that the appeal from the judgment of the 
™ United States District Court for the District o£ ie 
Vermont ae by and it hereby is dismissed, as to Defendants-Appellants 


Donald R. Devarney, Elmer J. Klassen, Raymond A. Gordon, and The United States 


Postal Service. Lee ene 
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CT OF VERMONT 


JOY W. FITZCSRAL 


CIVIL ACTION NO. 


DONALD R. DEVANIEY, indiviauclly 
and in his capacity as Postriaster 
of the Post Office in Milten, 
Verront 
Eick J. KLASSEY, individually 
and in his capacity as Postmaster 
Gonporsl of the United States 
Postal Sorvico 
RAYROND A. GORDON, individually 
end in bis capacity es a Rural 
Carricr with the Post Office 
in iiton, Varront 
THE UNITED STATES POSTAL SERVICE, 
en independent cstablishuent of the 
Executive Branch of the Governuent 
of the. United St=% 

Defe 


LATUTITT!S COMPLAINT 
1. Plaintiff brines this action pursuant 


Service Act of 1967 (50 U.S.C.A. Avo. Section 459); the 


Postal Reorganization Act of 1970, Public Law 91-379; 


5 U.S.C.A. 2108, 7501, 7511 and 7512. 


2. This Court has jurisdiction of this cause vndor the 
provisions of Title 28 of the United States Code, Gocv..on 
1331; 50 U.S.C.A. App. Section 459; 39 U.S.C.A. Saectton 405 
and 410; and 28 United States Code Sections 1331 ard 1339. 
Piainels seeks an avwerd of compensatory and exomumlerzy couatec 
against all Dofendants in the aboi2 entitled cause exczpt 
Raymond A. Gordon. Plaintiff further seeks a temporcry 


restraining order and such preliminary and parmanent «jul 
relie? eas ave appropriate in the circumstances, 
in controversy, exclusive of interest and costs, cxcsoics 


sum of Ten Thousand Dolls. 
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relief? es are apprepriate in the circumstances, Tho 1.itt 


in controversy, exclusive of interest and costs, exc< 


H 
c 
c 
& 


sum of Ten Thousand Doll. 23 
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3- This is an action by a veteran and former cu} 


levee 
x the United States Post Office in which he snecke Peinstats~ 


ment te his former position ag & rural letter carrier - 


KEY AT LAW 


the Milton, Vermont Post Office and beck pay and donecss 


mTOR. VERMONT 
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[OP Als wWrongiu aad U 3 Tavful discharre Ticeatecn cs ad fer tus 


unlawful refusal to reemploy him in said position after tho’ 
termination of his military service. ye 

%. John W. FitzGerald, Plaintirr herein, is a citizen 
of Vermont whose residence is in Milton, Vermont. 

5. Defendant Donald R. DaVarney, at all tincs relevant 
herein was and now is a citizen of Vermont holding tho off Price | 
of Postmaster, Milton, Vermont; and all of said Defendent's 
acts end omissions herein complained of were dono under cols 
of law and with tne clained authority of his office as 
a3 individually; and the rocovery herein sought fron the said 
DaVarney is soucht both against him as an individual ond in 
his capacity as Postmaster, 

6. Dsfondent Slmer J, Klassen 1s Postmaster Concral of 
the United States Postal Ssrvico, an indopendon 
of the Exocutive Branca of the Covernment of the Unitcd S% 

Ze fendant Raymond A. Gordon is a citizen of St, 
Aldana, Vermont wno presently and without legal rignt holds 
the position of rural letter carrier with the Milton, Vernont 
Post Office, said position being that which Ploinsif? ho- 
held at the time of Plaintirc is entry into the Armed 7c: 
end to which Plaintiff secks reinstatement through this suite 

8. Dofendant the United States Postal Services a6 an 
independent establishment of the Executivo Branch of tho Unite 
States Governaont having offices in evory state. Yor tho 
purposes of this suit the United States Postal Ssrvico is 
the successor in interest to the United States Post Offic. 

9 Plaintiff, a veteran and Air National Guavdancn, 
was appointod a career rural carrier with the Tilton, Vormont 
Post Office on Doceubder 15, 1959 and served in that canacity 
until. November 2, 1970 wnen he was ordered into active duty 


in the United Statcs Air Force. 


10. During the time that Plaintiff served as a curcer T 


rural carrier and on or about June 1969 the Defendant 
DeVarney became a candidate for the Milton School Board and 
was elected to the office. 


dike as @ PUblLiC meoting on or about June 1970 the 


on ne enn ein ean sna renames meena 


Plaintif? challenged the legality of said DeVarney's actions 


in holding the School Board post simultaneously with the 


Postmastership and the Plaintiff made a protest to the 


Attorney General of the State of Vermont and to the Fost 
Office Denartment. 
i2e Plaintiff states on information and belief that the 


Attorney General of Vermont investigated the matter anc that 


Defendant DeVarney was instructed to resign from the Milte 
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1b. As provided by postal regulations and in eccord with 
normal Post Office practice, Plaintiff chose a substitute | 


carrier who was approved and hired by Defendant DcVarney in 
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January 1970 to carry. the mail when Plaintiff was ahsent | 
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on military duty; and said substitute, one Rupert Stebthins, 
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was absent from his post. Said Stebbins at all tions performed! 
all of his functions competently and to the satisfaction of 


Plaintiff and of Defendant DeVarney. 


of military leave, three weeks of paid vacation and alco 
i x 
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15. From January to June of 1970 Plaintiff used 15 days | 
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} ~ ry es aon Men, any cin \ 
took a nunber-of days of leave without pay to becona “coubac | 
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| 
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| ready" in a new aircraft, 
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{ 

i 

i 

i 


fers 1970 lawn) pose Lid ta tegutst f . 
one ae of without pay to fly with tho Air National q 
Guard. Notwithstanding his obligation to approve this reavest, 
Defendant DoVarney denicd Plaintiff's roquest, citing “needs 
of the Postal Service" as his reason. Plaintiff sto 
information and beli 

ricious and ilicseal as substitute carricy * 

willing and able to carry mail for the ontire propos 

of absence. 

17+ %In May of 1970, Plaintiff's Atr National 
was placed on Air Defense Command alert and all unit 
ineluding Plaintiff wero expected to "voluntocr" 
alert end for extra flying cays and training. 

18. As he had done often 4n the past, Plaintif? on 
May 2, 1970 and subseque ont months, requested leave without pay 
to perform said duty dass as well as regular unit drills and 
training. 

19. In May of 1970 and thereafter, Defendant DoVarrey 
began to disapprove Plaintiff's requests allecing ornily and 
in several “letters of warning" that Plaintiff had not fils 
the appropriate fous before or after his absences, that he 
had not provided copies of his orceors, that he was "absent 
without leave," and that, since Plaintiff's military duty w 
"“vyoluntary" he, Defendant DeVarney, did not heve to approve 
it, and he refused to do so. Defendant DeVarney's statod 
reason for refusing leave to Plaintiff remained "needs 
Postal Service" throushout. 

20. It was the practice of Plaintiff, during th 
January 1, 1970 through July 1970, to request leave in 
on Post Office Department form 3971 and/or on Air Force forms 


for the days when he needed to be absent on military cuty and 
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HOMAS L. HAYES _ + 
ATTORNEY AT LAW 
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Plaintiff did produce copiss of PS, orders: subse quent 
performance of cuty, when shiva to do so. Purther, 
Plaintiff's substitute carrier did carry the mail for 
all euch days. In addition, Plaintiff had furnished 


DeVaz ney with numerous signed certificates that he had 


bavetd 


performad nilitary duty on the days he was absent and rrompel: 


gave them to DeVarnoy upon Plaintiff's return to Post Cffice 


duty. Fiaintife wrote several letters on June 22, 1973 


dorm ¥ ad 
addressed to "To Whom it May Concern" wnich explained his 
position and justified his absences. 


received and read by Defendant 0: 


21. On June 29, 1970 Plaintiff? wrote 
£ 


Michael Zesb, Regional Counsel for the Uni 


Office, Boston, Massachusetts requesting 
he should file a grievance against Defend 
other action he should takebecause of the 

from the actions of Defendant DeVarne 

Plaintiff's requests for leave. Plaintiff tooz ti 


os ae Face at CUE Egil 
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because no one in the Milton Post Office seemed to tne: 


about filings a formal grievance and Piainticr's . 
sent of his grievance to Defendant DeVarxu2y 
inquiries into erievanee procedures had been igneorz 
or about the 15th of July 1970 Plaintiff telephencs 
Mr. Miche soL zeab dbccause the former had received ns 
to his Sutbiae. 
22. Defendant DeVarncy rafused on a number of 


OA ts ie bye 5s, 


n May 1, 1970 and November 21, 1970 to grent Clair 


AH bn ed 


leave without pay to attend required unit drilis s: 


“ee HAChSOl Zeab because the. former had reecived 
to his letter, 
22. Defendant DeVernoy refused on a number 
between May 1, 1970 ana Noveuber 21, 1970 to gran 
leave without pay to attend required unit dr4lis 
ethos duty assignments, and at one point »: asad 
any written requests from Plaintiff for l@ave withor 
notwitastanding the fact that (a) if an employee revervist 


makes a request for @ leave of absence for military training 


ASL. HAYES}! 
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purposes, his request must be granted under 
(4+) of the military Selective Service Act -of 


under PM 721.521, a Postal regulation, ress 


National Guardsmen may deriand tae granting of 
(g 


pursuant to the provisions of Section 9 } of the Milit 
Selective Service Act of 1967. 
| 23, On oF about May 8, 1970 the Plaintiff? rcqueste 
leave without pay to go on active military cuty with the 
United States Alr Force for a period of one yeer But o 
yequest was denied by Defendant DaVarney. 
violation of the applicable postal reguls 
that menbers of the roserve components 
shall be granted leave for 
24, The actions complained 
were also contrary to Postal 
that it is the policy of the Post Office 
any employee so éestring to serve in a Rese! 
Init and no action to discourage this wil 
ons were contrary to Postal Regulation 
ys that Postel officials must permit euployess 


4m monthly drills or uevtings scheduled by the ia 


&ry 


Po 
wh 


or Reserve Units of the Arnod Forces, to attend cho ustiel 


gummor training periods and in addition any other active 
ordered by the National Guard and other 
25, On July 17, 1970 Defendant DeVarney 
a "Notice of Proposed Adverse Action" in which 
that Plaintiff had been absent from his scnoduled 
at the Milton Post Office on twelve specified dates. 


26, On July 27, 1970 Plaintiff again wrote Michael 


this time by cervicied mail, demanding a respons? to his 
® 


lettor of June 29. 


i 


HI 
Ht 
i 
it 


27. Aliso on July 27, 1970 Plaintiff filed two formal 


ate oe Ap 
grievances against Defendant DeVarney charging that DeVe 


oe.y DevVarney 


was improperly denying him leave without pay and harascsi 


, him for purely personal reasons. By letter of July 31 


to Plaintiff, Defendunt DeYarney acknowledged recoipt o 

two formal grievances but stated that "the grievance pf 
cannot be implenented at this time." 

Na 28, On July 29, 1970 Defendant DeVarney sent Plaintirfr 
a "Notice of Adverse Action". Defendant DeVarney statec tnhoreiz 
"after careful consideration of ail the facts in your ¢c 
including your failure to reply (to the letter of duly 
it has been decided that charge numbered 1, which is 
by substantial evicernce, ig sustained, and in conjunction witha 
the elexents of your past record cited in 

va, warrants your removal 

Plaintiff 

29. 
Association entere 
appealed the Postnaster's decision in th 

30. 
on October 8, 1970 and 
Gecision was ever rendered 

31. While Plaintiff vas 
on November 3, 1970 Defendant 
“Notice of proposed adverse action" charging Piaincirtr 
boing absent without permission from his duty a 


Milt on Post Offices on certain specified dates 


32. Defendant DeVarney knew that at all tincs 


ong en rey 3 
Wie tt 


Plaintiff? was absent Plaintiff was performing military 


Vem 


thet Pleintiff hea a clear legal right to,perforn 


av 


without prejudice to his employment with the Post 
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rurther, Defendant DeVarney knew that none 
absences had or fould have any adverse effect on 
of the Milton, Varmont Post Office since Plaintiff! 
carrier was fully qualified to carry the mail 
laintiff's absences and had in fact been approved 
duty dy Defendant DeVarney, himself Said substit 
had in fact carried the mail in Plaintiff's 
times when Plaintiff was performing military duty ane 
aady, willing, and able to carry whenever Plaintir? 
ming military duty, all of which was known by 


to the actions herein compiainsd of, 


33. Despite the foregoing, and because Ds 


bore great but unjustified personal malice toward 
and for no other reason, ndant DeVarney brouz: 
against Plaintiff and in Plaintiff's g hereinborers 
described in paragraph numbered 31, 
November 17, 1970, did knowingly, ar 
issue to Plaintiff, wnile Plaintiff was abse 
duty, a letter of dscision in which the said DaVarney 
charge of abcent without leave was sustained 


Postal Servic:. 


Plaintiff 
military absence, through 
of the Post Office Department. 
35. Despite the fact that on and after Novexte: 
caRateer Was on duty with the United States 
ontinued to proceed on ons advers: 
second one - all in violiatic: 
gulations Chapter 353-A-1 and Cwapter 
36. Chaptar 353-A-1 of Civil Service Regul 


"The agency holds in abeyance any adverse action 


neonplete wnen the employee leaves." Chapter 353-2-7 i 


sneabese 


such regulations states: : 


"If the Commission orders an agency to remove an employee 


who fs on Wilitary duty, the agency should return the order 


| 
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with the information that the employee is on military duty. 
The Commission does not order removal of an employes hen it 


knows he is absent on military duty." 


37. On September 1, 1972, shortly after his release fron 
activo duty, Plaintiff requested reinstatement to his forner 
position as a rural letter carrier in the Milton, Verzcnt Post 

| Office. His request for reemployment was denied by Postmaster 
| 
| 


DeVarney and the office of Defendant, Postmaster Conersal 


Klassen. 


38. After dsnial of his request for reinstateront, 


Plaintif? contacted the Department of Labor assertize that 
his reemployrent rights under the Selective 


1957 had been deniccé. The Departuent of Labor toc: the 


position that Plaintiff did have reemployzent riz! 


the aforementioned statute and that his dismiss 


Postal Sorvice was contrary to the intent expressed by 


Congress in the Military Selective Service Act. 


39. Alexander R. Sutton, Area Administrator of the 
9 


Regional Counsel, with reference to the reemployment richts 
of the Plointiff stated in part: “Mr. FiteGereld <ct 211 of 


Law 
tho requireronts sot forth undor Federal for requesting 


| Department of Labor in a letter to John T. Farrell, cz., 
| 
training duty for which he nad received orders to rericrn... 


For this reason, our office takes the position that his 
expressed by Congress in the Federal law, and he should, 
therefore, be reinstated in his former position. Wis ctsalsaal 


dismissal by the Postal Service is contrary to the intcnt 
| from the Postal Service appaars to have been effected ny . 
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Federal statute. Accordingly, we request that immediate steps 


be taken to have Mz. FitzGorald restored to his formar position 


as @ rural letter carrier in the Milton, Vermont, Post Office, 


| 
| 
| 
| 


ee CLE ONE 


with all of the seniority, status and pay he would heave \ 


achieved except for his ebsence for military servicc." 
LO, During 1972 and 1973 Plaintiff has mado nuxcvou \ 


attempts to obtain reinstatement to his former position as 


| a@ rural lotter carrier with the Milton, Vermont Post Oifice 


but all of such attompts have been rejected by tho Postiiaster 


General, Defendant herein, his office or officers and coployces 


under his direction. 


Pt 


| Li, Pleintiff states on information and bolicf that the 
Defendant DoVarney instituted advorse action against hin and 


refused to reappoint hin, in whole or in part, to retciicate 


writings and communications closely akin to pure sn2scn, oll 


é 


| 
: against Plaintiff for the exercise of speech, utterancis, 


encompassed within the frocdoms guaranteed and provcctai Ly 


| the First Amencmont of the Constitution of the Univoed utates 


grant Plaintiff teuporary equitable reliof on the cround tant 


) 


; 42, Plaintiff slieces that this Honorable Cour< cshovid a 
to fail to do so would cause immediate and irreparable lajwy 
to Plaintif?. 


43. As a diroct result of the violation of Feder:.1 


Anendnent of the Constitution of the United States, as aliccad 


and referred to heroinabove, Plaintiff has suffered monatery 


statutes, postal and Civil Service regulations, and the First 
| loss by reason of the actions of the Dofendants DoVarnsy and 
| 
| 


Klassen, hereinbefore referred to, and has suffered touctory 


eS ee ee 


loss by reason of the fact that Defendant Raymond A. Cordon 
mi 
eceupies the position of rural letter carrier with the itlton, 


| 
| Vermont Post Office to waich Plaintiff is entitled. 
| 

| 
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tae monetary - eaffered by Plaintiff by reason c2 ve 


actions of the De Defendants. includes loss of pay for weeks thav’ 
Plaintiff was unemployed; loss of pay for military leava, 
hoiidays, and sick leave; loss of the contribution of the 
Federal Governzent toward medicel insurance premiuns ond to 
the Civil Service Retirement Fund; loss of the 

paid to all postal worters:; dn 197i; Jose of car allowance; 


overtine during the Christmas season during the years 1972 < 


end 


19733 loss of contribution: of.:the Federal Governtent to tho 
3 


ed 
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ansurances loss of money expended and tice ¢ 


Cz be nao - 


Ae 


co obtain reinstatement to the rural carvicr 
position, including, but not limited to, telephone, posta: 
travel, duplication of docwsents, the reasonable vaius of 


time expended as wall as payment of attorney's fees: intercst 
moncy borrowed by him as a result of 
loss of money 
Pleintiff because he was compelled to sell 
certificates by reason of the actions of 


DeVarney and Klassen. The Plaintiff has 


enotionally and physically and 
uniliation. 
rf's employment 
the impairment of his status in his comunity, to 
of his reputation as a good worker and, generally, th2 


imposed upon a person wno is discharged from 
the expression of reasonable and lawful cause, have catced 


Plaintiff’ great injury and he is suffering immediate cna 


irreparable injury. Plaintiff alleres on informatio 


belief that the actions of the Defendants DeVarncy a: 


te 
were malicious and undsrtaken with a wanton ané xz: 


disregard of the consequences flowing therefrom, recultinc 
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in great impairmant of the Plaintiff's status an 


wos 


Plaintiff alleces on information « 


Defendents DeVarncy and } 


n with a wanton and vrecliless 
disrogard of the Consequences flowing therefrom, resulting 


in great impairnant of the Plaintiff's st 
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Dofeadant=,; .DeVarney, énd Corcon wore either ool 

of or agents of the Defendant United States Poste 

and they were actin 2 rit she ¢ tao suthors¢ 

of said United Stat 

acts of the aforesaid throo individual 

times the wronzful acts of their Principal ard employer, 

United States Postal Sor vice. <All references hor 

Defendant United States Postal Service include 

predecessor, the United States Post Office Dena 
45. Platntitr has no acequate remedy at lav, 
WISRIPORE, Plaintire preys that this Court: 


(a) Assuxe jurisdicts 40n of this cause pursy 


provisions of lay heroinbefore reforrod tos 


(b) Dseree and order such temporary equitable relic 
the. circumstances, ond, in particular 


that Plaintir? be teappointed to his positi 


rural letter carrier with tho Milton, Vermont 

until such time as this Honorable Court makes 
table relief, 
uch equitable relic 


éppropriate in the cirewnstan 
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Post Office with all the 263 and privileges of otters i: 
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STATE OF VERMONT 
COUNTY OF CHITTENDEN 


VERIFICATION 
John W. FitzGerald, being duly sworn, deposes and says 
that he is the Plaintiff in the within action; that he has 
read the foregoing complaint and knows the contents thereof; 
that the same is true to the best of his knowledge and belief, 
except as to matters therein stated to be alleged on infor- 


mation and belief, and that as to those matters he believes 
them to be true, 


We 2Ga. 


Sworn to before me this 26th day of June, 1974, 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF VERMONT 


H John W. FitzGerald 


v. "Civil Action 
Donald R. DeVarney, individually 
and in his capacity as Postmaster 
of the Past Office in Milton, 
Vermont, 


File No. 74-164 


Elmer J. Klassen, individually and 
in his capacity as Postmaster 

| General of the United States 
Postal Service, 


Raymond A. Gordon, individually 
and in his capacity as a Rural 
Carrier with the Post Office in 
Milton, Vermont and 


The United States Postal Service, 
an independent establishment of 
the Executive Branch of the 
Government of the United States 
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FINDINGS OF FACT, OPINION AND ORDER 


Plaintiff: John W. FitzGerald, a former rural letter 


i/ 


carrier for the United States Post Office Department, 
brings this action seeking enforcement of his purported 
reemployment rights as. A veteran under the ghieakiye Service 
Act of 1967. 50 U.S.C. App. § 459. tn addition to 


reinStatement as an employee, compensatory and ‘exemplary 


damages in excess of $10,000 have been requested against all 


Biss ist 
but one defendant. In response, the defendants maintain that 


. 


FitzGerald does not have any statutory reemployment rights 
& ‘ 


a ‘ : ; F 
as he had been dismissed from the Post Office Department in 


be 
as he had been dismissed from the Post Office Department in a/ 


1970. The resolution of this matter depends upon the validity 


of that 1970 discharge. Federal jurisdiction to decide this 


ttt: 
ne eet i lit anne 


gudeeben may be premised alternatively under 28 U.S.C. §§ 
1331, 1339 and 31 °U.S8.C. § 409(a). See generally White v. 
Bloomberg, 345 F. Supp. 133, 140-141 (D. Ma. 1972), aff'd 
501 F.2d 1379 (4th Cir. 1974). 


FINDINGS OF FACT 

; The plaintiff, a resident of Milton, Vermont, was 
nuaaeea by the United States Post Office Department and its 
successor, defendant United States Postal Service, from 
December 15, 1959, to November 2, 1970 as a rural letter 
carrier with the Milton Post Office. Defendant newane R. 
DeVarney has been the postmaster of that office.since 1966. 
Defendant Elmer J. Klassen was the Postmaster General of. the 
United States Postal Service at the time this action was 
brought. Defendant Raymond A. Gordon presently holds the 
position of rural letter carrier which was formerly held by 
plaintiff. Since plaintiff's departure from the Postal 
Service, he has been on virtually continuous active duty with 
the Air National Guard. 

As a member of the National Guard prior to his 


departure from the Postal Service, plaintiff was required to 


perform 15 days of annual training (AT) plus 48 periods of 


departure from the Postal Service, plaintiff was required to 


perform 15 days of annual training (AT) plus 48 Periods of 


inactive training duty known as Unit ‘Training Assemblies 
De Be) iS eet Sti 

(UTA) . UTAsS- were customarily held on weekends with each 
Br aes ‘ raat . Ty 


weekend Period being the equivalent of 4 ‘UTAS. Messe UTAS 
i 


en al are toes cot hav 
could be made up by performing equivalent training (ET) at 


times when the Air Guard unit was engaged in appropriate 


activities. In addition, in order to oaiacsin minimal 
proficiency, £lying air crewmen such as plaintiff were 
expected to participate in 36 Additional Flying Training 
Periods (AFTP) lasting approximately four hours each. Finally 
the National Guard Unit itself was often assigned: to perform 
24 hour watches known as Air Defense Command Alerts (ADC 
alerts). Since the availability of active personnel on full- 
time active duty was sufficient to meet only fifty to sixty 
percent of the manpower requirements for these alerts, 
participating air crews were frequently augmented by part-— 
time guardsmen such as plaintiff who would volunteer for this 
type of activity. While participation in ADC alerts by part- 
time guardsmen was not mandatory, everyone in plaintiff's 
wae was expected to shoulder some of the burdens occasioned 
by this duty. Participation in these alerts would tend to 
increase an airman's proficiency, and if done on a frequent 
basis, could further an individual's National Guard career. 
As a postal employee, FitzGerald was entitled to 15 
days with pay annual military leave to perform active duty for 
training. He was also entitled to 26 days annual leave (with 
pay) which could be used in any manner eed In 
plaintiff's case, 90 to 95 percent of his annual leave time 


was dévoted to serving with the National-Guard.-:.Any National. . 


Guard: duty performed by plaintiff other: than during periods-of.| ._-; 


military or annual leave had to be performed either by ~~ <=: ¢}- 
securing leave without pay (LWOP) or simply-by being absent-=cz 
without leave (AWOL) from the Postal Service. Of course, 

military duty could also be performed on plaintiff's own time, 


notably weekends, but because FitzGerald was originally 


a sivpia 3/ 
stationed with the Maine National Guard and because his 


normal work week included Saturdays, this cption was not 
always a practical one since it required lengthy trips to and 
from Maine for the purpose of performing just one day of 
military service. Nevertheless, plaintiff frequently 

i performed military duty on Sundays without having to request 


any leave time. 

Plaintiff's difficulties with Postmaster DeVarney 
centered around FitzGerald's involvement in National Guard 
activities and his frequent use of leave time for that 


i purpose. While plaintiff generally had been able to perform 
4/ 


f his military duties with little interference from DeVarney, 
relations between the two men had been strained since 1966 
when FitzGerald competed unsuccessfully against DeVarney for the 
| postmastership of the Milton Post Office. In 1968, upon 
FitzGeralad's return from a two week tour of active duty in 
' Vietnam, there was a disagreement concerning the amount of 

leave time which had been requested and authorized for that 


occasion. At that time, DeVarney indicated that he would no 


longer approve plaintiff's requests for LWOP to perform 


National Guard duties, and on November 27, 1968 FitzGerald 


received a letter of warning for his failure to secure leave 


t a a Plees ay corinne Wie - 
approval before absenting himself from the Postal Service. 
i ee ee ee a ie ae Alan ace cian av He cor 


: In 1970, the relationship between FitzGerald and 
N 9B 2s) eecpees Gan ema 
| the Postmaster deteriorated rapidly as uae were ‘nate to” 


f \ ear ou Ry fs f ‘te yc DA: ’ 
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reach agreement concerning plaintiff's National Guard duties 


and the procedures required for requesting leave from 


employment. That May, plaintiff volunteered on a blanket 


5/ 
basis for all ADC alerts, and requested LWOP for one year to 


perform active aucy with the National Guard. DeVarney denied 
this request, relying upon "the needs of the Postal Service" 
as his justification. : 

On June 10, 1970, DeVarney sent FitzGerald an 
official letter of warning which notified plaintiff that he 
“was considered AWOL for May 7th héckube of his failure to 
comply with the postmaster's request that performance of 
National Guard duties be subsequently substantiated by Filling 
out a Postal Service 3971 form. On June 12, 1970, another 
letter of warning was issued, this time citing plaintiff's 
failure to comply with the requirement imposed by Postal 
Manual § 721.75 that, upon completion of military duty, 
employees granted military leave must supply their supervisor 
with a copy of orders covering such service. On June 15, 
1970, DeVarney wrote yet another letter of warning informing 
FitzGerald that he was AWOL for June 13th because of his 
failure to request advance authorization for leave on that 
date. Finally, by letter dated June 18, 1970, DeVarney 
denied FitzGerald's June 16th request for military leave. 
Though plaintiff had submitted his request on Air Force 
Form 417, DeVarney's letter stated, inter alia, that “until 


such time as your requests are presented on the required 
re ie at ae é ce ye ee 


Form 3971, and are accompanied by a copy of the official 


Pa Me ave Fase 


orders ‘activating' you, all requests of this nature will be 


~ “I 
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denied." ; { 
On June 22, 1970, plaintiff responded: with 


individual letters of explanation to the various warning 


notices and DeVarney's letter of dune 18th. FitzGerald did 
substantiate that he had performed National Guard duties on 
the dates in question, but copies of his orders were not 
provided. He also referred DeVarney to various regulations 
which assertedly established his right to LWOP for military 
purposes. Significantly, these letters, as well as later 
correspondence from FitzGerald to DeVarney contained state- 
ments and language which were at best intemperate, a winked 
could only have exacerbated the strained realtionship between 
plaintiff and his superior. Near the end of June, the 
situation deteriorated even further when PiteGeraldy ata 
public meeting of Milton pei denea: successfully challenged 
DeVarney's right to serve simultaneously as postmaster and 
as a member of Liege Sound school board. This action forced 
DeVarney to resign. from the en board position which he 
had held since( 1966 and to which he had just been reelected. 
At about this time, plaintiff began to file 
requests for LWOP with greater frequency. These requests 
were for permission to go on active duty for varying periods 
of less than 30 days. FitzGerald continued to file such 
requests until November 2, 1970 when he went on active duty 


-with the mabienut Guard for a period of Srightly_ less than 


4 use. 


two years. Even though these requests. were always submitted _ 


on Form 3971 as required by Postal Manual § 721. 555. they were 
invariably denied by DeVarney because of the "needs of the 
Postal Service." For example, on June 29, 1970 the postmaster 


sent FitzGerald a letter of warniny which referred to a letter 


pee 


as 


dated June 18th informing the plaintiff that LWOP requests 


| “for training not accompanied by Military orders ‘activating' 
. « e [him] would be denied." On this basis, FitzGerald was 
informed that DeVarney considered him to be AWOL for June 23rd 
because of his failure to request leave in advance and for 
three subsequent days in June in which he had absented himself 
for National Guard duty despite the postmaster's refusal to 
authorize LWOP. 

In contrast, although there were occasional 
difficulties, DeVarney's general practice was to approve 
requests for annual or military leave without requiring a 
prior submission of duplicate am~, The disparate 
treatment afforded to requests for LWOP was rigidly adhered to 
i despite the difficulties incurred by plaintiff in obtaining 
advance copies of his orders. As a general rule, no orders 
were issued for ETs, UTAs, or AFTPs, and on those occasions 
when orders were issued they typically were not cut far in 
advance. Moreover, FitzGerald's problems were somewhat 
compounded because his inclination to volunteer for active dut 
on relatively short notice tended to preclude the National 
Guard from making his orders available at all prior to the 
day his duty was to be performed. FitzGerald customarily 


picked up his orders in his National Guard mail “box’‘when"he 
reported for duty. ei 


io Throughout the summer and autumn of 1970, plaintiff 


—- 


performed his National Guard duty in virtually’every instance *|** 


7/ 
that his requests for LWOP were denied. On each occasion, 


bwtaxney conkibeted him AWOL. FitzGerald maintained that the 
regulation did not require LWOP requests to be accompanied 

by advance orders, but whenever the two adversaries discussed 
their differences they were unable to effect a resolution. 
Plaintiff's efforts to resolve this situation by contacting 
other postal officials, seeking the assistance of union 
representatives, and attempting to trigger the union's 
grievance machinery were likewise unsuccessful. Aithoug not 
explicitly stated at the time, DeVarney. plainly felt that 
FitzGerald's primary obligation was to the Postal Service and 
that any responsibilities he had to the National Guard were 


to be subordinated in that regard. For this reason, 


plaintiff's requests for LWOP were always denied when they 


pertained to activity which the postmaster considered, at 
times mistakenly, to be of a voluntary nature. It is equally 
clear, however, that, in fact, FitzGe i did allocate a 
higher priority to his National Guard duties, and had the 
unrealistic expectation that his requests for inordinate amounts 
of LWOP would be met with complete equanimity by his superior. 
On July 17, 1970 DeVarney issued a Notice of 
Proposed Adverse Action to the plaintiff because of his 
absences h 


ira! Gy 


of July. In. each instance, plaintiff's requests for LWOP, -- 


properly submitted on Form 3971, had been summarily denied _ 
with only the terse) explanation: "needs of the Postal _ 
Service." When subsequent efforts to end the controversy 


failed, DeVarney issued a Notice of Adverse Action dated 
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July 29, 


f 


1979 advising FitzGerald that the enaraen against 2K 
him had been sustained and informing him that he would be 

removed from the rolls of the Postal Service effective 

August 21, 1970. On August 5, 1970 plaintiff appealed this 
decision to the Regionel Director of the Post Office 


Department, but aside from a proceduras defect which served 


to defer the time of his dismissal, the adverse action taken 
by DeVarney was sustained. However, because ee the procedural 
defect, FitzGerald was able to appeal to the Regional 

Director a second time. In his Bowenl GE August 31, 1970, he 
requested only a review of the facts erci waived any further 
hearing. A Hearing Officer-Investigator reviewed the case, and 
on October 13, 1970 submitted findings which supported the 
postmaster's conclusion that FitzGerald had repeatedly been 
AWOL. These findings were then forwarded to the Regional 


“AL, | Director. 
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Shortly thereafter, and while his appeal to the 
Regional D: sector was still pending, plaintiff began his 
extended tour of active duty with the National Guard. Though 


FitzGerald had been issued orders regarding this action on 


tema ne nee we reas qntemten + some 


at October 13th, he did not inform DeVarney of his plans to 


enter full-time active duty, nor did he supply the postmaster 


‘ i Pe ‘ ‘ 
with a copy of his orders. Nevertheless, 1t was common .. 
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| knowledge at the }. on Post Office that plaintiff had gone 
"Or es ee 


on active duty, and it is apparent that DeVarney must have 
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{ known of this development. If anything, it is fair to say 
that by this time FitzGerald realized the futility of 


of submitting any further requests for LWOP to DeVarney. 


On November 3, 1970, just one day after plaintiff 


began his full-time status as a Guardsman, the postmaster 
issued another Notice of Proposed Adverse Action to 
FitzGerald for some 51 acts of AWOL during the period July 
15th through October 15, 1970. Again, these absences had 
resulted because of plaintiff's insistence on performing his 
National Guard duties on occasions when his properly submitted 
requests for LWOP had been denied. DeVarney sustained these 
51 charges on November 15th and advised’ FitzGerald that he 
would be removed from the rolls on Vecember 11, 1970. Althoug 
ll he was on active duty, plaintiff appealed this decision to 
the Regional Director as well. On April 13 and May 24, 1971 
respectively, the Regional Director sustained the two adverse 
actions brought by DeVarney. The Regional Director's April 
13th decision was affirmed by the Board of Appeals and Review 
of the United States Postal Service by letter dated 
August 31, nee 
FitzGerald was released from antine duty on 
August 17, 1972, and applied for reemployment with the Milton 
Post Office approximately two weeks later. His request was 
denied on the basis of the August 31, 1971 decision of the 
Board of Appeals and Review of the Postal Service. From 
September 1, 1972 through the time ens Ende “ate Faw! 2 Orr ee 
initiated, plaintiff diligently pursued available 
spun eabenetnd procedures in an attempt to secure his” former ~* 
position. He did fail to pale an appeal to the Civil Service 
Commission as provided by law, but this omission was 


occasioned by the Postal Service's ‘ailure to comply with the 


‘requirement contained in 5 C.F.R. §§ 353.406 that 
unsuccessful applicants be informed of their appeal rights. 
Since the date of the Postal Service's refusal to reinstate 
him, FitzGerald has been on more or less full-time active duty 
with the National Guard earning a salary which substantially 
exceeds what he would have made as a rural letter Mine 
CONCLUSIONS OF LAW AND DISCUSSION 

Under the circumstances of this case, FitzGerald's 
| failure to exhaust the administrative remedy set forth in 5 
C.F.R. §§ 353.406 is excusable because he was ignorant of 
this right, and the Postal Service did not meet its obligation 
of informing him that such an cpportunity existed. As to 
the merits of this action, it is initially necessary to note 
that 50 U.S.C. App. § 459, upon which plaintiff has Placed 
great cen apes, was substantially repealed on December 3, 
190 Behe te Gass, ebee Tey ~ AOS TLNs! She weekions 
previously contained in § 459 have been modified somewhat, 
and transferred to Chapter 43 of Title 38 dealing with 
| "Veteran's Reemployment Rights." 38 U.S.C. §§ 2021 et seq. 
(1974). However, since § 459 was in effect when plaintiff 
first sought reemployment with the Postal Service and at the 
time that this suit was brought, that provision is determinative 
of his rights. Moreover, the modificationsnow contained in” 
Title! 38 have been reviewed by the Court; and it is clear: - 
that they would not change the outcome” sF' this case. Paralla&i | 
etter tans to each set of provisions are occasionally given in 


the discussion which follows both to verify this and to 
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assist in the interpretation of pre-existing law. 3) 
Ultimately,-plaintiff's right to relief is dependent 
upon a two stage analysis. First, it is necessary to determing 
whether statutory reemployment rights have been conferred 
upon one in his position, and then the Court must consider 
whether this right has been violated in this particular 
instance. Applying this analysis, it is clear that 
FitzGerald does have reemployment rights by virtue of 50 
U.S.C. App. § 459(g) (2) (A), which provided, in relevant 
part as follows: 
Any person who, after entering the employment to - 
which he claims restoration enters upon active duty 
(other than for the purpose of determining his physical 
fitness and other than for training) whether or not 
voluntarily, in the Armed Forces of the United States 
- « »« in response to an order or call to active duty 
shall, upon relief from active duty under normal 
conditions, be entitled to all of the reemployment 
rights and benefits provided . .. in the case of 
persons inducted under che provisions of this title 


See 38 U.S.C. § 2024(b) (1). 

This provision, of course, extends to any tours 
of full-time active duty engaged in by National Guardsmen, 
and was clearly applicable to the period of active duty which 
plaintiff commenced on November 2, 1970. See 50 U.S.C. App. 
§§ 459(g) (2) (B), 466(i1); 38 U.S.C. § 2024(2). While 
plaintiff should have complied with the Postal Service's...-_ 


requirement that requests for LWOP in excess of -30 days be 


é 
& # 

filea@ on Form 3971 “accompanied by a written justification ... ., 
; 

and statement of reasons for the desired absence,"- Postal 


Manual § 721.55, his failure to do so is understandable 


in light of DeVarney's history of turning down all requests 


for LWOP. Since strict compliance with postal regulations BY 
would have been.a meaningless futility under such 
circumstances, it would be inappropriate to deprive 
| FitzGerald of his statutory rights on this basis. Moreover, 
the Civil Service Commission itself has indicated that no 
federal agency is “relieved of its obligation to restore an 
employee solely because . . .[t]he agency did not release 
the employee for military duty or did not know the employee 
went on military duty." Federal Persounel Manual, Appendix 
B-5, at 353-B-2. 

Plaintiff then, in theory, is entitled to the 
reemployment rights conferred by statute, but whether he may 
assert them depends upon the validity of his original dismissal. 
The existence of statutory reemployment rights would not 
avail a former employee who was properly discharged prior to 
beginning his tour of active duty; § 459 was not intended to 
provide a means of compelling restoration to a position which 
has already been lost. In the instant case, however, it Xs 
clear that FitzGerald's dismissal was invalid on both 
substantive and procedural grounds. As a procedural matter, 
the Postal Service should have held any adverse action 
brought against the plaintiff in abeyance pending his return 
from military duty. Federal Personnel idiatiainicas Appendix A, 
at 353- a eee: the gouceciie Hae be invatigstea 
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because the law clearly required pevarney to ‘gant Biteecersia’s 
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requests for LWOP, however unreasonable they may have . 
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under postal regulations in effect at the time of 
this controversy, authorizing LWOP was generally considered 
a matter of administrative discretion with the proviso that 
it had to be granted in the case of "National Guardsmen who 
are entitled to LWOP, if necessary, to perform military 


training duties under the provisions of section 9(g)[§ 459(g)] 


of the Military Selective Service Act of 1967." Postal Manual 
§ 721.521. Although this regulation speaks only of military 
training duties, reference to other postal regulations 
indicates that this term was to be broadly construed and did 
cover activities such as ADC alerts. For example, the 
regulations consistently required LWOP to be granted under 
the following circumstances: 

{1}. Postal officials must permit employees to 

participate in monthly drills or meetings scheduled 

by the National Guard or reserve. units of the Armed 

Forces, to attend the usual summer training period, and 


in addition any other active duty ordered by the National 
Guard and other reserve units. 


Postal Manual § 721.7 (emphasis added). 


[2]. Members of the reserve components of the Armed 
forces {including the National Guard] (721.74) 

ordered to active military duty for training or for any 
other purposes, for a specified period of time not to 
exceed 1 year but in excess of the tot 1 time allowable 
under military leave and annual leave (721.71 and 
721.761) shall be granted LWOP. 


Postal Manual § 721.542(k) (emphasis added). .- - Z ce 
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administrative authorities who reviewed-this case thought... ~ 


Neither Postmaster DeVarney nor the various 


' 
that /these regulations extended to National Guard duty of. a..... 
voluntary nature. In this regard they were mistaken both 


as to the facts of this case and-the law which, governs it. 
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Most of the LWOP requests submitted by FitzGerald merited 
automatic iehobences LWOP under § 459(g) (4) since they 
were for training duty such as UTA or AFTP which was actually 
required by the National Guard in order to maintain continued 
good ee es it is clear that participation in 
ADC alerts was a virtual requirement of most guardsmen. 
Admittedly, plaintiff's readiness to participate in these 
alerts on a blanket basis was most unusual, if not extreme, 
but even so, his right to do so was protected by § 459(g) (2) 
cited supra. Significantly, that section made no distinction 
between voluntary and involuntary eer Its application 
was automatically triggered by an order from the appropriate 
military authorities. Here, in virtually each instance for 
which plaintiff was cited as AWOL during the June through 
October 15th period, he had been ordered to active duty 
pursuant to 10 U.S.C. § 672(d), a provision which specifically 
recognizes the right of a National Guardsman to volunteer for 
such ee the multiple AWOL citations 

incurred by FitzGerald during that time span afforded an 
invalid basis for removing him from the Postal Service. 

Nor can plaintiff's dismissal be sustained because 
of his failure to furnish a copy of his military orders with 
his requests for LWOP. This requirement,-:imposed by devreney, 
“— Aap authorized by any pagutaeienc Postal regulations-- 

‘ 
then itn effect required only that requests for LWOP be <="*» 
submitted on Form 3971, and during the relevant’ period een ane 


plaintiff complied with this requirement at all times. See 


Postal Manual § 721.55. Form 3971 itself merely contains a 


be 
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section requiring the employee to indicate what type of leave ay 
is being requested, but there is no language on the form which 
suggests that copies of military orders should be attached 
when leave is being sought for that purpose. While it seems 
that requests for LWOP in excess of 30 days must be 
accompanied by a copy of orders, this requirement was not 
applicable to plaintiff's request for LWOP since, with certain 
notable exceptions (i.e. LWOP for one year of active duty), 
they always involved fewer than 30 days. See Postal Manual 
§ 721.55. It appears that Postmaster DeVarney incorrectly 
confused his authority to require substantiation of requests 
for military leave (upon completion of such service) with 
his relatively limited authority in LWOP cases. Compare 
postal Manual §§ 721.521, 721.55 with § 721.75. 

In conclusion, while it is clear that plaintiff 
was at times taking undue advantage of the law in order to 
participate in National Guard activities, Postmaster DeVarney 
was without discretion to control FitzGerald's conduct in 
‘this regard. Since plaintiff's reemployment rights have been 
violated, he is entitled to immediate reinstatement with the 
United States Postal Service. See 50 U.S.C. App. § 459{b) (el: 
38 U.S.C. §§ 2021, 2023. 


“§ | RELIEF 


set SS ere = ett Nop Say Oe 


= Since plaintiff's Peewee position asa rural letter 
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carrier has been permanently filled, it. would sae impractical 
; 


to require reinstatement to that same peiebe bon. canal aa this jer 
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of his home, and this “4s all that should be required of the 


ooo 


Postal Service. In all other respects, such restoration must 


be in accordance with 50 U.S.C. App. § 459(e)(1) and the 


raceme renee an ot 


implementing regulations imposed by the Civil Service 
15/ 
Commission in the Federal Personnel Manual (subchapter 4). — 
Le 


See also 38 U.S.C. § 2023. The plaintiff is entitled to_all 


reemployment rights and benefits including, but not limited 
et 16/ a7/ 
to, nealrh insurance, life insurance, “retirement benefits, 


— a 
leave rights, “and seniority status, which he would have 


attained had he been reinstated to his ; former employment in 
Se 2ymen' 


L972. 
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Once this relief has been accorded, plaintiff is 


entitled to no further relief. The evidence does not support 


a claim for snenplaky damages’ agesns’. Pestmaster DeVarney 
or any other ee ae and FitzGerald's claims for compensa- 
tory relief are either likewise unsupportec by the evidence 
of simply lacking in piieeidicpics. tees Court will deal with 
these claims seriatim. 

Since plaintiff served with the National Guard after 
his request for reinstatement with the Postal Service had 


been denied, at first blush it would appear that plaintiff 


would be entitled to additional compensation: by way of damages 


i is 


at ia Pate of £ pay he | would have earned in the Postal vice 
for ‘those days that he would have been. entitled to take 


military leave and annual leave for military purposes “eeom © 


thé ‘Postal Service. In this regard, ‘Slaintift established 


t secarentrns 


Ta5 & 


that 15 days military leave were aviewsd “each | year, "and ‘that, 


in addition, he spent approximately ninety percent of his 


| 36 
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annual leave performing military duty. When ninety percent 


of the annual leave time which would have been available to 
21/ 
plaintiff i is added to the number of days of annual military 
irae EE ENTS re ae NN ear 


leave which he could have taken and the resulting number is 


cen et CC CCE 


multiplied by what his rate of pay fre from _ the he Postal Service 
ae {ad fr ae ae i 
would have ‘eae fron September 1, 1972 until the day of 
22/ Eee rnedl Ae 


trial, “€he resulting number is $6,135.42. “phere are, however, 


—=——— 


severed } reasons why plaintiff is not entitled to recover this 


amount. The first is that neither the Back Pay Act, 5 U.S.C. 
§ 5596, nor § 459(e) oO or _its successor, whichever is 

24/7 os Pah ee 
applicable, "authorizes recovery of the monetary equivalent of 


cesses eM a en EM ee ee ee nil 


an individual's accumulated leave time. See Ainsworth v. 
rsp stole litho se Se feet 
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United States, 399 F.2d 176, at 183 Ct. Cl. 1968) (interpreta- 


of Back Pay Act). Moreover, both of these provisions are 
25/ 
consistent with the common law principle of mitigation 


which traditionally has required that any amounts received 


through other employment sources are to be deducted from the 
26/ 
amount recoverable by way of lost compensation. Here, the 


Pree 


$6, 135. aS ican combined bolaieaes the total postal salary that 


plaintiff would have earned had he been reemployed on 
ae ———.. 


ss cise 1, 1972, (eal, soda dda _ does not equal the amount 


enna 
which he earned while one full- -time military duty duvine the 


period in question ($55, 070.47 excluding housing allowance). 


——— eerie arene. —. 
: st 


Nor would a Bix bocwnk result obtain if the latter sum of 


$55, 070. 47 were  bompened with the total “St plaintife's s eeacad 


salary during the period cited plus he ‘amount he “would have’ 


' 3 Cees re 


received from the National Guard for services yokesees on 


military or annual leave time during that same period. 
Accordingly, since there has been no loss, there can be no 
compensation. 

Next plaintiff claims that he is entitled to a 
$300.00 bonus payment which was given as a settlement for a 
strike in 1971. The terms or c*nditions on which such 
payment was made do not appear from the evidence, but in any 
event, since it is clear that FitzGerald was not working for 
the Postal Service in 1971, he is not entitled to any strike 
pay for that year. As to his claim for overtime pay which he 


oe 


would have earned during the 1972 and 1973 season, it too must 


be gieattowed since there was no evidence introduced to 
indicate that if this money had been received i his total 
Picigateamiecatcinaientesteeiemteas noe 


ncome from the Postal Service would have exceeded the actual 
ees we his aivivars pay. ~ 

Finally, FitzGerald's remaining claims can be 
disposed of with little discussion: 

1. His claim for interest payments amounting to 
$10,000 on funds which he was obliged to borrow between 
September 1, 1972 and the date of trial, purportedly because 


of the Postal Service's failure to reemploy him, is rejected 


as too speculative for consideration and because of the 


absence of any causal connection between the failure to 


reinstate him and the funds which were borrowed. oi 


eennyty much of the interest resulted ‘from. Sands which were” 


borrowed to purchase two different hones “in corre “which 
i 


plaintiff owned simultaneously with die “home in Milton, 


Vermont. Plaintiff initially purchased a home in Maine so 


that he could have his family with him. Thereafter he purchased 
a second house because his wife was dissatisfied with the oF 
first one. During this period he did not rent his home in 
Milton. 

2. His claim that he is entitled to a daily 

| mileage allowance for transportation from his home in Maine 

to his National Guard duty station must be denied because a 
bears no rational relation to the failure of the Postal 
Service to restore him. Postal employees are cus allowances 
for travel expenses incurred while actually on the job but not 
for their commuting expenses from home to their place of work. 
Accordingly, there is no reason why plaintiff should receive 
any compensation for commuting expenses during his National 
Guard service. 

3. His claims for mental anguish and for damage to 

| his reputation caused by his dismissal are without credible 

evidence to support them, and consequently must be eer 

4. Finally, the claim for $2,451.00 for expenses 
icurred by plaintiff as a result of his efforts to establish 
his reemployment rights must be rejected since monies spent in 
this manner are akin to litigation expenses, and therefore do 


not constitute a compensable item of damages. See D. Dobbs, 


Sunes note 23, at 194. Pega 4 
oe na Folces So ght cP ee ; ats fe : 
a i Accordingly, plaintirets relief euRt be limited to 
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full reinstatement in the manner indicated. 
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3 WHEREFORE, judgment is antacid in this cause against 
k foe LALNE Et owned Simu leans: 


the plaintiff for defendants DeVarney, Klassen and Gordon and 


enna a aaianaanaaitigdian auiamemahimmmammmanmmnmmentmderttnemmmantemntamamtimamadmmmmemmemedemmammmenmemadammmmmm ase meant 
cope ene arn alee 
LT TTL TTT Te TET TIT ATT CO ES I TT I Ne TE TT TT IO ET TT TT TT TTD | i aS aa aT 
“sxaroveeanensanenmam ae npammena esata sensor en 


for the plaintiff against defendant United States Postal 40 
Service to the extent of reinstatement to a position with the 
Postal Service as herein provided. 


Dated at Burlington in the District of Vermont, this 


17th day of February, 1976. 


District Judg 


‘ habitually | ook advantage of the "Saturday" rule. 


FOOTNOTES 


1/- The Postal Reorganization Act of 1970 abolished the Post 
Office Department and transferred its powers to the United 
States Postal Service. Effective July 1, 1971, the Act 
established the United States Postal Service "as an 
independent establishment of the executive branch of the 
Government of the United States .. . L@ 38 0.8.0. & 201. 


2/ Because of the so-called "Saturday" rule which was in 
effect until November 1, 1973, the number of leave days 
actually available could be stretched significantly. Under a ‘ 
this rule, Saturdays at the beginning, middle, or end of 

any leave period of five or more consecutive days would not be 

counted as leave time. Therefore, using the rule to the 

fullest advantage would result in 36 days off for 26 days 

of annual leave. However, after November 1, 1973, only one~ 

half the Saturdays were subject to this rule because 

FitzGerald's former mail route was changed to a five and one- 

half instead of a six day week, thereby reducing the amount 

of extra leave time to be gained from this rule to five days. 

Prior to his departure from the Postal Service,’ FitzGerald 


3/ Plaintiff was stationed with the Maine Air National Guard 
until February, 1974 when he transferred to the Vermont Air 
National Guard. 


4/ For example in 1967, plaintiff was given LWOP for one 
year so that he could perform active duty with the National 
Guard. This duty actually was performed in two < x month 
stretches separated by one day of inactive duty in order to 
comply with certain National Guard requirements. 


5/ Volunteering for such duty on a blanket basis is unusual 
Since most individuals attempt to arrange their military 
responsibilities in a manner which does not interefere with 


their civil employment. 


6/ Although it is clear that plaintiff did experience 
incidental difficulties related to his requests for military 
and annual leave, the Court does not consider them significant 
for purpoes of this opinion. Consequently, attention has been 
focused on FitzGerald's difficulties regarding LWOP. 

‘ * F 
“af On those occasions: when plaintiff was absent from his 
postal duties, his route was satisfactorily covered by~ ei 
Robert Stebbins, a substitute carrier. : 


- =—s a seer 


8/ The record does not indicate whether the May 24th decision 
was also appealed, but no finding !in this regard is necessary 
to resolve this case. 


: j ‘ g as ‘ : 
9/ See notes 21-23, 27-28 and accompanying text intra. 


10/ In addition to the many requests (discussed supra) for 
LWOP for periods of less -vuan 30 days which were denied by 
DeVarney, the postmaster had turned down plaintiff's requests 


. 


for LWOP for one year periods on at least two prior occasions. 


l11/ While the Court could rectify this procedural error 
Siuwply by directing that FitzGerald be reinstated (with an 
award of damages, if any, to date) and then letting the adverse 
action proceed against him anew, the fact that plaintiff's 
dismissal was substantively invalid as well mandates the 
adoption of a different course. 


12/ 50 U.S.C. App. § 459(g) (4) provided, in relevant part, 
las follows: 


Any employee not covered by paragraph (3) of this 
subsection who holds a position described in paragraph 
(A) or (B) of subsection (b) of this section shall upon 
request be granted a leave of absence by his employer for 
the period required to perform active duty for training 
or inactive duty training in the Armed Forces of the United 
States. Upon his release from'a period of such active 
duty for training or inactive duty training, or upon his 
discharge from hospitalization incident to that training, 
such employee shall be permitted to return to his position 
with such seniority, status, pay, and vacation as he 
would have had if he had not been absent for such purposes 


10 U.S.C. § 672(d) provides, in relevant part, as 


At any time, an authority designated by the 
Secretary concerned may order a member of a reserve 
component under his jurisdiction to active duty, or 
retain him on active duty, with the consent of that 
member. 


4/ The Court considers 35 miles or less to constitute 
eneral commuting distance from plaintiff's home. 


It appears to the Court that in all likelihood the Postal 
vice will be able either to restore plaintiff to his former 
AOb or to place him in a similar capacity at a relatively 
onvenient Post Office located within 35 miles of his home, 
tand to comply with the statute and applicable regulations in_al 
‘respects. If this is not accomplished: in a satisfactory Co 
anner, it will become necessary for the Civil Service . 
ommission to implement this relief as provided by statute 


Se 
e 
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hG6/ The plaintiff testified that the'Péstal Service? 13. aur nd 
contributed a certain percentage of the premiums _for:.insurance 
bn his life, but this policy was not continued when his 


no lovient was terminated and there is no evidence that he 44, 
substituted another. Since plaintiff is still alive, he has 
suffered no loss as a result of the Postal Service's failure 

to maintain its payments in this regard. Assuming this insuran¢e 
to have been term insurance without cash value, its present 
reinstatement at a premium cost no less favorable than that 

which he would be obliged to pay if the policy had been in 
continuous effect since September 1, 1972 would restore 

plaintiff to the status he enjoyed prior to discharge. 


i7/ ‘the plaintiff testified that the Postal Service 
contributed a certain amount toward his civil service retirement 
fund for each pay period in which he made contributions to 

this fund. Allowing the plaintiff retirement benefits from 
September 1, 1972 will provide him with credit for the Postal 
Service's contribution to the fund on his behalf as though 

he had been reemployed on September 1, 1972. 


18/ The plaintiff testified that as a postal employee he 
was entitled to certain sick leave benefits which were lost 
because he was not reemployed. Restoration of his sick leave 
benefits as of September 1, 1972 will provide him with the 
sick leave protection to which he is entitled. He is also 
entitled to accumulated leave time within the limits, if any, 
set by statute or applicable postal regulations. 


19/ Plaintiff alleged on information and belief that the 
actions of defendants DeVarney and Klassen "were malicious and 
undertaken with a wanton and reckless disregard of the 
consequences flowing therefrom, resulting in great impairment 
of the plaintiff's status and reputation." In addition to the 
fact that no evidence was specifically introduced to support 
this charge, the Court finds not only that Postmaster DeVarney 
aid not act maliciously or with wanton and reckless disregard 
of plaintiff's rights, but rather that at all times he acted 
in good faith to further the best interests of the Postal 
Service. Moreover, he did so in the face of some rather 
intemperate accusations by plaintiff which could hardly have 
failed to provoke any reasonable person. The fact that 

erred in regard to his authority with regard to 

for LWOP does not detract from this finding. 


this reason, there is no need to consider the 
of official immunity. 
21/ Applying the so-called "Saturday". rule, note 2; supra, oe a 
FitzGerald would have received the SLOW Lng number - of annue. - auch 
leave days with pay: a) Bg ON ae ae ee 


- 


September 1, 1972 - December 31, 1972 10 2/3 


1973 36 
1974 ; 31 
January 1, 1975 - August 8, 1975 18 


22/ From September 1, 1972 through August 7, 1975, the daily 
rate of pay increased as follows: 


September 1, 1972 - October 31, 1972 $ 34.50 
November 1, 1972 - October 31, 1973 39.94 
November 1, 1973 - October 31, 1974 45.33 
November 1, 1974 - May 10, 1975 53.512 
May 11, 1975 - August 8, 1975 54.38 


|23/ By pro-rating the days available for military and annual 
leave, the following amounts are yielded for the calendar 
periods “indicated: 


September 1, 1972 to October 31, 1972 $ 372.60 


November 1, 1972 to December 31, 1972 511.23 
January 1, 1973 to October 31, 1973 1,577.63 
November 1, 1973 to December 31, 1973 337.70 
January 1, 1974 to October 31, 1974 > 1,627..35 
November 1, 1974 to December 31, 1974 371.84 
January 1, 1975 to May 10, 1975 738.89 
May 10, 1975 to August. 8, 1975 598.18 

# 6, 135. 42 


24/ Application of the Back Pay Act to the Postal Service 

seems to be excluded by the Postal Reorganization Act, 39 

U.S.C. § 410. See also 39 U.S.C. § 1005; White v. Bloomberg, 

501 F.24 1379, n.2 (4th Cir. 1974). § 410 provides that its 
exclusions do not preclude those federal statutes which are 

given continued effect by the Postal Service itself through 

its own regulations. However, it is not necessary for the 

Court to determine whether the Back Pay Act still applies to 

the Postal Service as a result of this exception because, at 

the very least, it is clear that the exclusions provided in 

W§ 410 do not extend to the reemployment rights conferred by 

federal law. While § 410 on its face provides that no federal 

laws "dealing with" federal employees shall apply to the 

Postal Service, this exclusion obviously was not intended to 
jextend to statutory rights such as those involved here which 

were promulgated in the context of extremely broad legislative 
enactments (i.e., The Selective Service Act of 1967 and the 

Vietnam Era Veterans' Readjustment Act of 1974) that were 

only ‘incidentally concerned with federal employees .-- Moreover--| --4 
the faét that § 410 was never intended ‘6 reach veterans! ~-2cSi}::: 
jixreemployment rights may be fully inferred from the recent 
modifitation contained in’ 38 U.S.C. § 2023 which specifically 
brings, the Postal Service within the scope of the reemployment 
statuté. | | oo 


t. 
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25/ See D. Dobbs, Remedies 925 (1974). 


In this particular case, common law principles governing the 
} award of damages would apply in the absence of legislation 

specifically authorizing such an award because the Postal 

Reorganization Act, 39 U.S.C. § 401(1), provides for suits 

against the Postal Service, and such a provision would have 

little effect if it did not subject the Postal Service to 

liability for damages. See generally White v. Bloomberg, 

345 F. Supp. 133, 142 (D. Ma. 1972), akf'a SOL F.2d 1379 

(4th Cir. 1972) . 


26/ For example, the Back Pay Act, 5 U.S.C. §§ 596(b), 
provides in relevant part, as follows: 


(b) An employee of an agency who, on the basis of 
an administrative determination or a timely appeal, is 
found by appropriate authority under applicable law or 
regulation to have undergone an unjustified or 
unwarranted personnel action that has resulted in the 
withdrawal or reduction of all or a part of the pay, 
allowances, or differentials of the employee-- 


(1) is entitled, on correction of the 
personnel action, to receive for the period for 
which the personnel action was in effect an amount 
equal to all or any part of the pay, allowances, or 
differentials, as applicable, that the employee 
normally would have earned during that period if 
the personnel action had not occurred, less any 
amounts earned by him through other employment during 
that period; and 


(2) for all purposes, is deemed to have performed 
service for the_agency during that period, except 
that the employee may not be credited, under this 
section, leave in an amount that would cause the 
amount of leave to his credit to exceed the 
maximum amount of leave authorized for the employee 
by law or regulation. 


See 50 0.8.C. App. § 459(e){1); 38 U.S.C. § 2023. 


27/ The evidence disclosed that plaintiff would have earned 
the following amounts had he been with the Postal Service 


during the period in questions:. ov che cic enealivy 


September 1, 1972 - December’ 31,. 1972-*: --§ 
1973 

1974 - aed ay 
January 1, 1975 - August 8, 1975. 

; 41,458.57 


28/ Plaintiff's income from the military (excluding his 
$250.00 monthly quarters and Subsistence allowance) since 
September 1, 1972 was as follows: 


September 1, 1972 - December 31, 1972 $ 4,885.18 
1973 pe By ae 
1974 19,738.03 
January 1, 1975 - August 1, 1975 13,289.48 

$ 55,070.47 


29/ The plaintiff testified that his difficulties with the 
Postal Service brought about a constant state of depression 
which caused him to lose Sleep and to be generally upset. 

This testimony, however, was uncorroborated by medical 
evidence of any sort. Indeed, plaintiff has required no 
medical treatment or assistance, has had no difficulty 

passing Air National Guard physical examinations, and 

remains qualified for flying duty. Without deciding whether 
so-called mental anguish would give rise to a claim for damages 
under circumstances such as these, the Court has no difficuity 
in deciding that the plaintiff has failed to sustain his 
burden of proof with regard to this issue. 


THE COURT. Mr. Hayes, are you ready to 


MR. HAYES. Yes, your Honor. 

THE COURT. Did you have any discussion with 
counsel for the defendants with reference to the damages 
in this matter? 

MR. HAYES. Your Honor, we showed to both 
counsel for the defense the basis on which we calculated 
our damages, and I believe that I was out of the room dur- 
ing part of it, but I believe he went over every item of 
damage with defense counsel and no negotiations resulted 
therefrom. 

THE COURT. Then I take it, it is necessary 
to take evidence on all of the items of damage, is that 


correct? 


MR. REED. Yes, your Honor. We expedited 


matters somewhat because we understand Mr. Fitzgerald's 
theories on why he is making these claims. We believe we 
can produce a counter case on this. 

THE COURT. Proceed. 


MR. HAYES. We call Mr. Fitzgerald to the 


JOHN W. FITZGERALD resumed the stand for 
continuation of DIRECT EXAMINATION. 


(By Mr. Hayes) Mr. Fitzgerald, I show you a paper marked 


Plaintiff's "1R" and I ask you if you can identify that? 
(Handed to the witness) 

A. This is a memo given to me by Postmaster Devarney in 
July of 1970, and it states that the enclosed check in- 
cludes payment for two days military leave. 

And, for what two days of military leave was this payment 
for? 

A. For the 5th and 6th of June. 


MR. HAYES. We ask "1R" be admitted in evi- 


MR. REED. No objection, your Honor. 

THE COURT. Admitted. 

(Plaintiff's Exhibit "1R" was received in 
evidence.) 
(By Mr. Hayes) Now, Mr. Fitzgerald, you mentioned that 
this was an indication that you had been paid for the 5th 
ard 6th of June of 1970? 
A. Yes, that is correct. 
And, it was payment for what, sir? 
A. Payment for military leave for the 5th and 6th of June. 
Were you charged in any of the letters of warning with any 
particular absence of any kind on the 5th and 6th of June? 
A. I was charged with being AWOL on the Sth and 6th of 


June by a letter weitten--I believe it was che 12th of June 


that he wrote the letter, or the date of the 12th of June 


was on the letter. 
And, is an employee paid when he is AWOL? 
A. Not to my knowledge. 
So, that in fact proves you were paid by the Post Office 
Department for those days of military leave? 
A. I was. 
During the course of your testimony, Mr. Fitzgerald, and 
during the course of the investigations that were conduct- 
ed, and during the course of your various communications 
with Mr. Devarney, you have made reference to certain 
Postal Regulations. I show you an exhibit marked Plaintiff's 
"10" and ask you to review it. (Handed to the witness) 
Are these the Postal Regulations to which you made reference 
A. Yes, they are. 
These are regulations you brought to the attention of Post- 
master Devarney at the time there was a dispute over whether 
or not you could take these various days off? 
A. They are. 

MR. HAYES. And, if I may, your Honor, it 


would only take a brief moment, I wonder if I could ask the 


plaintiff to read one paragraph into the record regarding 


these regulations, because it goes to the thrust of our 
case. 
\ 


MR. REED. Your Honor, we are willing to not 


object to the fact the Postal Regulations in effect at that 


St 


time would be admissible evidence and, obviously, pertinent 


to the Court's consideration in this matter. 

THE COURT. Are you going to offer these 
Postal Regulations? 

MR. HAYES. Yes, your Honor, I will offer 
them in evidence. 

THE COURT. Have you seen these particular 
regulations? 

MR. REED. No, your Honor, I haven't. 

THE COURT. The Court can take judicial notice 
of any regulations in effect at that time. It might be 
helpful to have them in this form, if “counsel are agree- 
able. 

MR. REED. Your Honor, from the face of these 
documents, my Only question would be if they were in effect 
at that time. There is nothing to indicate what date this 
is. Certainly, the Court will consider only the pertinent 
law and regulations on the matter. 

MR. HAYES. May the record reflect at this 
time, your Honor, at the bottom of Page 1 of Plaintiff's 
Exhibit "1Q" there is an indication that the date of 10/30/ 
68 is there, and the regulations elie into effect on the 
bottom of Page 2 of the same exhibit, the same date, 10/30/ 
68; that at the bottom of Page 3 of the exhibit, there is 
a date 11/3/69 indicating the date this went into effect, 


and with respect to Page 4, the date 11/3/69. 

MR. REED. Right. Of course, your Honor, 
that wouldn't prove anything as far as revisions go, but 
Mr. Levin informed me they were in effect at that time. 

I still pose the same objection to the necessity of read- 
ing them. 

. THE COURT. I don't know there is a necessity 
to read them, but it might help as far as continuity is 
\concerned and speed the matter along. So, if it is one 
brief paragraph, let the witness read it. Any objection 
if they are admitted as an exhibit, just merely to get 
them into the record sor ease of reference at a later time? 

MR. REED. No objection, your Honor. 

THE COURT. "1Q" is admitted. 

(Plaintiff's Exhibit "1Q" was received in 


evidence.) 


A. This Postal Regulation, Number 721.7, Military Leave. 


The congress has declared that the reserve units of the 
armed forces are maintained to provide trained units and 
qualified individuals for active duty in time of war or 
national emergency and at such other times as the national 
security may require. The law requires that employees 
entitled to military leave be granted such leave up to the 
legal maximum of fifteen calendar days. _ This leave may be 


taken for the usual summer two-weeks training period, or 
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for weekend training on base; when the employee is schedul- 
ed for duty, postal officials must permit employees to 
participate in monthly drills or meetings scheduied by the 
National Guard or Reserve Units of the Armed Forces, to 
attend the usual summer training period in addition to 
any other active duty ordered by the National Guard and 
other reserve units. 

MR. REED. May I make an inquiry? What is 
the exhibit you termed “Postal Regulations"? 

MR. HAYES. We have used the term "Postal 
Regulations". We understand they are regulations issued 
by the Post Office Department governing the employees that 
work for the department. 

MR. REED. I have been informed that we 
object if it is termed "regulations," because there are 
regulations and a postal manual, and these are excerpts 
from what is called the postal manual. I believe the im- 
pact, legally, may be different. 

THE COURT. Well, is somebody prepared to 
supply the Court with the Postal Manual, if that is where 
these came from, in effect on that date? 

MR. REED. Your Honor, if the Court wants 
it, we will try to get it. 


THE COURT. The Court doegn't particularly 
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want it, Mr. Reed. We want to get before us what comprise 


the pertinent regulations and anything that has a bearing 
on this case, and the easiest way to examine it later on. 
Now there are a number of regulations set out in some of 
the pleadings and memoranda that have been filed with the 
Court, and with the undertaking, of course, of our own 
examination and have to come back to counsel at some point 
and say we would like to know more about this, and cruld 
you supply .t and anything that can expedite anything in 
the matter would be appreciated by the Court. 

MR. REED. I am not objecting to their ad- 
mission. I just want it noted it comes from a specific 
document rather than the other reference. 

THE COURT. We'll note "1Q" is an excerpt 
from something called the Postal Manual. 

MR. REED. Thank you, your Honor. We'll make 
every effort to supply it. The Postal Manual is a multi-~ 
volume. 

THE COURT. I ‘:don't see any reason to have 
the whole volume supplied to the Court, because the Court 
doesn't intend to read the entire manual. We just intend 
to get to the pertinent parts that may have a bearing on 
this case, and any way they are brought to the attention 
of the Court that will expedite a determination is all we 


are asking. We can take judicial notice, I am sure, of any 


regulations authorized under any United States Statute, 


and I just don't want to have to go searching for them. 

I will ask counsel to bring tomorrow to the attention of 
the Court, one way or another, anyway, and this is one way 
ef doing it. We'll make a note these are excerpts from 
the Postai Manual. 

MR. HAYES. May we make a brief statement 
for the record. We have reviewed every document we can 
get ahold of in this case, including the transcript of the 
so-called investigations, and this is the first time, to 
our knowledge, there is an allegation as to Mr. Fitzgerald 
or any representative on his behalf, that these so-called 
regulations are not regulations and not binding regulations, 
if that is the nature of the allegation. 

MR. REED. Your Honor, we have no objection. 
We believe they are pertinent and in force. I am trying 
to make a note as to what the terminology was. 

THE COURT. "1Q" is admitted. 

(By Mr. Hayes) Mr. Fitzgerald, I am not going to repeat 
the long preface I had to the previous question, but on a 
number of occasions that I just mentioned in the previous 
interrogation, you did make reference to several service 
regulations, and I show you Plaintiff's "1N" and ask you 


if you can identify it, and if those are the regulations 


to which you made reference? (Handed to the witness) 


A. Yes, these are part of the Federal Personnel Manuai to 


which I made reference. 
And, the Federal Personnel Manual is what, sir? 


A. Civil Service's rules and regulations to cover all 


federal employees, and superceded, I was told, the Postal 


Regulations. 

MR. HAYES. We ask Exhibit "1N" be admitted 
into evidence. There is some miscellaneous hand scratching 
on this, your Honor, which you should disregard. I do not 
have a clean copy. 

MR. REED. Again, your Honor, defense can't, 
obviously, object to anything pertinent as far as regula- 
tions and laws of the United States. You can take judicial 
notice. We have no objection. Again, I don't know if 
those were in force at that time, but I don't object. 

THE COURT. Why don't we admit "1N" and, of 
course, we'll do some further examination of our own. 

(Plaintiff's Exhibit "1N" was received in 
evidence.) 

(By Mr. Hayes) Mr. Fitzgerald, you subpoenaed for this 
Court, did you not, the so-called "Carrier Reports" and 
“Trip Carrier Reports"? 

A. I did. 

Tell the Court what they are, and what your examination of 
those reports has brought to your attention. 


A. The Trip Carrier Reports are the time sheets for the 


rural carrier. He records the times he reports for work, 
when he leaves the office, when he returns to the office, 
and the time that he completes his work at the office 
and leaves for home. He records the time out for lunch, —- 
if any is taken. On the far right of the column there is th 
a@ remark space for other things or for remarks. There is 
a@ column for remarks. 

Q And, during the course of your examination of these Trip 
Carrier Reports, did you discover anything tint is rele- 
vant and bears on the testimony you gave yesterday? 


A. Yes, they are. 


Q Will you elucidate and tell the Court what those are? 
( A. May I refer to the ones that yihave. I have the copy. 
MR. HAYES. May he »~fer to the Trip Carrier 
Reports furnished by the defense, your Honor? 

MR. REED. Your Honor, we furnished these 

€& | voluntarily and Mr. Levin copied them. I don't have any 
questions to their authenticity. They are copies that Mr. 
Devarney has with him. 


THE COURT. You may refer to the copies that 


you have. 
fs MR. FITZGERALD, Well, vill these be made 
an exhj “it? 

MR. HAYES. Yes, Mr. Fitzgerald. We'll call 
that Plaintiff's "1S", Trip Carrier Reports. 


THE COURT. Have they been marked? 

MR. HAYES. No, your Honor. I will mark then. 
I have marked them as Plaintiff's "1s", 

THE COURT. The Clerk ought to put a sticker 
on them. The Clerk is making a list of them as she soes 
along. | 

MR. FITZGERALD. Would I be able to have 
these back because I have made notations on them. 

THE COURT. I am not sure at the moment why 
they are being offered. For what purpuse are they relevant, 
Mr. Hayes? 

MR. HAYES. Mr. Fitzgerald believes they 
relate to certain days to which he made reference yester- 
day and that they clarify his status with respect to those 
particular days. That is my understanding of the purpose 
of the testimony, your Honor. 

THE COURT. In other words, you are saying 
for some of the days when he was said to be AWOL, he was 
actually performing his duties in the Post Office Department? 
Is that why you are offering these, Mr. Hayes? \ 

MR. HAY™S. Yes, that is so, your Honor. | 

THE COURT. If there are certain days in 


which Mr. Fitzgerald was actually performing work for the. 


Post Office Department and charged with being AWOL, why 
doesn't he advise us with reference to those dates, and we 


understand that this is substantiated by the Trip Carrier 


Reports, is that right? 

MR. FITZGERALD. Your Honor, that is mostly 
correct. I wasn't actually working on these days, but I 
was in a different status than AWOL on these days. 

THE COURT. Just refer to the dates. 

MR. FITZGERALD. All right, your Honor. 
A. Fifth and 6th of June, this trip report shows me as 
military leave in the remarks section, and there is noth- 
ing else that shows I was AWOL;on the 13th of June, it 
shows I had annual leave here, and this was another day I 
Was charged with being AWOL. These are both on the first 
sheet. Those are the specific references that would all 
be on this one sheet, I guess, at this time. 

THE COURT. Why don't we admit “1S", that 
one sheet. 

(Plaintiff's Exhibit "1S" was received in 
evidence.) 
(By Mr. Hayes) Now, Mr. Fitzgerald, to return to the dis- 
pute which you had with Mr. Devarney regarding whether or 
not, Mr. Devarney could legally hold the position of school 
Gixvector, did this matter ever gain public attention other 
than the meeting that took place, the meeting that took 
place-~the preschool meeting and school directors meeting? - 


A. Yes, it did. 


In what manner did it gain public attention? 
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A. An article in the BURLINGTON FREE PRESS. 

MR. REED. I object to the admission of a 
newspaper article as hearsay. 

MR. HAYES. Your Honor, the introduction of 
this particular exhibit is not for the purpose of the 
truth or veracity of the article, but to show such an 
article did appear in a publication. 

THE COURT. There is a claim of malice in 
this action, and we'll admit it. What number is it? 

(By Mr. Hayes) Can you identify Plaintiff's Exhibit "31H"? 
(Handed to the witness) 

A. Yes. This is an article that appeared in the BURLING- 
TON FREE PRESS, and I cut it out of my FREE PRESS. 

And, the writing at the top if not a part of the exhibit 
itself? 

A. No, it is not. 

There is a notation on the left hand side. Did you make 
that notation? 

A. No, I did not. 


you know what the notation is? 


I think it is--I would say it is July, 1970. 


you know what month that appeared in the FREE PRESS? 
I believe it was July. 

you know approximately when, in July, it appeared? 
About the first week in July. 
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MR. HAYES. We ask this be admitted. 


THE COURT. Yes, and you may have an excep- 


(Plaintiff's Exhibit "31H" was received in 
evidence.) 
(By Mr. Hayes) Mr. Fitzgerald, during the course of the 
investigation that was conducted-in one of the adverse 
actions, it was stated by Mr. Devarney, was it not, that 
you had written the BURLINGTON FREE PRESS in connection 
with this dispute. Did you write the BURLINGTON FREE PRESS 
in connection with this dispute? 
A. —I did not. 
You are quoted in the article. Were you interviewed by 


anyone? 


A. Yes, I was. A FREE PRESS reporter called me on the 


telephone and asked me about the postmaster resigning as 
school director, and he asked about what had taken place 
at the meeting, and I told him just what had taken place’. 
at the meeting. 

You, in no way, initiated this publicity? 

A. I did not. 

Did this appear in the BURLINGTON FREF PRESS before or 
after the first notice of adverse action? 


A. Before, 


Mr. Fitzgerald, to turn to the area of damages, if I may » 


I show you an exhibit marked Plaintiff's "1D" and I ask 
if you can identify that exhibit, and it consists of two 
pages. (Handed to the witness) . 
A. Yes. They were two forms which I furnished to my 
lawyer. 

HAYES. We ask these be admitted, your 


REED. No objection. 
COURT. For what purpose? 
MR. HAYES. Your Honor, we will be talking 
about the loss of wages and these ware two forms that go 
to the income which was received by the plaintiff during 
the years that he was not employed by the Post Office 
Department. 
THE COURT. What years are they? 
MR. HAYES. 1971, '72, '73, ‘74, your Honor. 
THE COURT. Well, all right, we'll admit them 


as a group. Staple them together. 


MR. HAYES. They are admitted? 


THE COURT. Defense counsel said they had no 
objection. Yes, they are admitted. 
. (Plaintiff's Exhibit "1D" was received in 
evidence.) 
(By Mr. Hayes) Now, Mr. Fitzgerald, turning your attention 


to the matter of damag es, are you alleging that you had a 


wage loss as a result of the termination of your employ- 

ment with the Post Office Department? 

A. I am. 

And, for what period of time are you alleging that there 

was a wage loss which occurred by reason of your termina- 
tion of employment with the Post Office Department? 

A. From che time that I applied for re-employment until 


the present date. 


That is, September 1, 1970? 


A. Yes, September 1, 1970 through the 4th of August, 1975. 
I mis-spoke and you did, too. It is between September l, 
1972 and the present week of 1975? 
A. Yes. 
Now taking first, 1972, the figure that you have calculated 
as your net wage loss, tell the Court how you arrived at ; 
it and what the net wage loss is, and if the Court permits, 
he has the papers by which he calculated, I believe, the 
wage loss, or notes with respect to the same, based on his 
review and I wonder if he might refer to those? 

THE COURT. Yes, he may refer to them. 
A. For 1972, I took the wages that I would have earned 
during that period of time if I had returned to the post 
office, from September 1, 1972 until the end of 1972. 
(By Mr. Hayes) Now when you say you took the wages, this is | 


the first step in your calculations. You say you took the 
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wages. What wages are you referring to? 

A. I am referring to a wage sheet given to me by Donald 
Devarney in the Milton Post Office two days ago. I 
believe it was two days ago. : 

That sheet indicates what you would have made in civilian 
employment as a rural carrier if you had been serving dur- 
ing that period of time? 

A. Yes, it does; to the best of my knowledge it does. 
‘Give that figure as to what you would have made in civilian 
employment as a rural carrier in the Milton Post Office 

4£ you had worked from September 1, 1972 to the end of 

the year. 


A. I would have made $3,870.80. 


But, that is not the figure that you are claiming for 


damages for that particular period? 

A. No, it is nct. 

You made some adjustment in that figure. Tell the Court 
the procedure you went through in making an adjustment. 

A. I added in the number, the pay that I would have 
received for certain military pay which would be in addi- 
tion to what I would get in the post office. I added in 
$571.67 for additional flying training periods; $935.46 

for regular drills or unit training assemblies, and thirty- 
six days for active duty. 


THE COURT. What do you mean, you added these 


MR. FITZGERALD. I added these in, your 
Honor, because they would be pay I would have received 
from the military in addition to my civilian pay at the 
post office. * 

THE COURT. Didn't you receive this pay? 

MR. FITZGERALD. I did, but later on I sub- 
tracted out what I received for military pay. After I 

" came up with a total, I subtracted out what I received 
for military pay. , 

THE COURT. Give the figures again. 

MR. FITZGERALD. $571.67 is for additional 
flying training periods; $935.46 is for regular drills or 
unit training assemblies; thirty-six days of active duty, 
$1,870.92. 

THE COURT. What is the total? 

MR. FITZGERALD. I came up with $7,248.93. 


THE COURT. “What is the total of your military 


pay? 
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MR. FITZGERALD. That is the next computa-— 


tion, and I subtracted that out. a 
THE COURT. I am not sure I understand this. 

You aren't entitled to military pay and pay from the Pest’ 

Office Department also. : | + 


MR. FITZGERALD. I was, your Honor, on days 


off on military leave and annual leave. 

THE COURT. Are you telling the Court in 
each one of these days that you had off during this period, 
you would be entitled to double pay, so to speak? 

MR. FITZGERALD. I would in this case, your 
Honor. 

THE COURT. You added those in. What did 
you come up with? 

MR. FITZGLRALD. $7,248.93; subtracted out 
the military pay I received for that period, which was 
$4,885.18, leaving a net loss of--net wage loss of $2,363.75. 
(By Mr. Hayes) So there is no misunderstanding, Mr. Fitz- 
gerald, if you had been employed by the Post Office Depart- 
ment from September 1, 1972 through December 31, 1972, 


there would have been some days on which you would have 


received pay from the civilian work as well 1s the military 


work, is that correct? 

A. That. is correct. 

Had you not been terminated by the Post Office Department? 
A. Yes, sir. 

And, was that the basis on which you calculated what you 
would have earned during 1972, absent your termination? 

A. Yes, it is. c 

Now, would you proceed to 1973 and do the same thing and 
explain the basis of your calculations? 


A. In 1973, I again took what I would have earned at the 
post office, which would have been $12,889.79. I sub- 
tracted leave without pay for twelve days, which is $479.28, 
leaving a balance of $12,410.51. I added in the active 
duty I would have received, which would have been $1,299.25. 
I added in the drills that I would have received, $1,213.80 
and drills at another rate whici were $3,274.11; twelve 
active duty days which was figured on one hundred days 

came to $3,897.75. 

THE COURT. That is another figure, an 
additional figure to active duty and drills? 

MR. FITZGERALD. I had the figure, the active 
duty on two different pay scales because of pay scale 
changes in the middle of the year, and, therefore, I had 
the figures for the active duty, $1,299.25 and which was 
the first figure I gave you, and the last one I gave 
$3,897.75, the two together add up to the one hundred days 
and this came to $22,095.42. Out of that I sv>tracted 
W-2 Forms that I had for the year 1973, $17,157.78, leaving 
a net wage loss, $4,937.66. 


MR. REED. Your Honor, we object to the testi- 


mony concerning the reserve duty as a wage loss. It is not 
awage loss. We are talking now about time he took off, 
independent of the issue here. If we wanted to take that 
time off, being in the reserves, he would be doing that 
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regardless of whether he was employed by the Post Office 
Department or not. 

THE COURT. I have considerable difficulty 
with this method of computation, to be frank with you, 
and it seems to me his loss would be the amount—oftime— 


that he would have been paid by the P Office Department 


for military drill, but he can't claim in that any of the 
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time that he was wor and he would 


e not have been paid by the Post Office Department. 
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MR. HAYES. Your Honor; if it please the 


Court. We believe that there is a net monetary loss that 
has resulted to this plaintiff by reason of the fact that 
his employment with the Post Office Department was terminat- 
ed. We believe that we have shown and can continue tc show 
that his income during each of the contested years consist- 
ed of two factors--military income and income from his 
postal occupation, and we submit to you that it is an in-~ 
justice to the plaintiff and not in keeping with the law 

to require him to subtract from the income he would have 
had in a normal situation, all of the income that he 
actually did receive during those years when some of it 


would be simply duplicative. In other words, let's say 


that he would have earned $21,000 during a given year; 
$17,000 from his post office occupation and $4,000 from 
his military. His income was $21,000 for the year. If you 
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take away his postal employment, and then his net income 
is $15,000 a year--excuse me, his net income is, say, 
$17,000 from purely military employment--would you strike 
that from the record. I became confused with my example. 
Strike the example. Your Honor, what we are trying to — 
say is he had a net monetary loss as a resvlt of this 
employment. He was getting the military income anyway. 

MR. REED. Exactly. 

THE COURT. And that is right, he was getting 
his pay from the military rather than from the Post Office 
Department, and he was entitled to be paid for only those 
days en he was entitled to take time with pay to serve 
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si the military. 
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"MR. HAYES. Your Honor, some of the military \ 

income he would have had had he remained with the Post 

Office Department. —_—— 
MR. REED. Your Honor, may I be permitted 

an example. Don't we have a situation whers the man has 

his one job, and he has a part-time job, and that job is 

not relevant to the loss in the one phrase? 

ON THE COURT. Right. It is as though he has 

i ee 

taken another civilian job and you deduct from what his 

earnings would have been as a post office employee. You 

take those SS ee ind from. 
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that you deduct the amount he did earn, and he has a net 
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MR. HAYES. If it please the Court. We see ; 
a distinction with a difference because if he had taken a 
new job, that is income he would not have had at the time 
of his eniatnas employment. 

THE COURT. Well, I think you have gone 
about this wrong. I want to know what he would have earned 


at the Post Office Department for the years in question. 
rn cies ceacen ancien aT 


Then I want to know how much he, in fact, ea 8 


military pay and we'll give him credit for the time that 
a, oo 
he should have been paid by the Post Office Department when 
en et CCC LT: tt a 


he was performing militarv pay, which, I understand, would 
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( be his annual military leave. 
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MR. HAYES. Your Honor, we'll do that at the 


Court's request. [We would like to take an exception and 
to note our disagreement with the court ( because we feel 


that a true measure of damages is not being applied when 


there is a net monetary loss not represented by his Honor's 
calculations. 


THE COURT. We are only interested in the 


loss he has sustained from the loss of his job at the Post 


Office Yepartment. 


MR. HAYES. We shall proceed as his Honor 


suggests. 


(By Mr. Hayes) If you had been employed by the Post Office 


Department, how much would you have received in wages for 
the year 1972, and by that, I mean from September 1, 

1972 until the end of the year? 

A. From the post office I would have received $3,870.88. 
That is how much you would have received, and how much 
did you earn in the military during this period by reason 
of the termination of your employment? 

A. $4,885.18. 

Do the same thing with respect to 1973. Tell us how much 
you would have earned from the Post Office Department. 

A. $12,889.79. 

That is the amount you would have earned as a rural carrier? 
A. Yes. 

How much did you earn in the military during that year? 

A. $37,057.78. 

And, would you do — same thing for 1974, Mr. Fitzgerald? 
A. In 1974, from the Post Office Department, there would 
have been approximately--this is an approximate figure-- 
$16,000. 

That figure was furnished by Mr. Devarney? 


A. Yes, it was. 


Can you tell us how much you earned in the military during 


that same year, 1974? 
A. $17,157.78. 


I believe we are referrina t© 1974, are we not? 


Q 


A. Yes, we are. 
Well, I turn your attention--- 
A. Oh, okay; all right. I read the wrong one; $19,738.03. 
THE COURT. This is the Air Force pay? 
MR. FITZGERALD. Yes, your Honor. 
COURT. How much? 
FITZGERALD. $19,738.03, your 
HAYES. That is correct, your 
COURT. Don't we have 1975 to 
HAYES. Yes, your Honor. 
(By Mr. Hayes) Give the calculations with respect to 1975 
to date. 
A. I don't have those on this sheet, but as I recall, it 
was only $761.32 difference, and that was calculated on a 
two-week period, I believe, that I was unemployed. 


THE COURT. I am not sure I understand that. 


MR. HAYES. I will ask him to clarify that, 


your Honor. 

(By Mr. Hayes) In other words, you said you have the 
figure of your military pay up to now, do you, for 1975? 
A. No, I do not. I didn't figure by the days for 1975. 
Well, what his Honor is trying to get at is the difference 
between what you would have received in the post office 
and what you actually received in the way of military pay. 


Do you have tnose two fiyures? 


A. I can't give you those figures as such, because they 
were not figured up. I only figured on difference of a 
period of two weeks, and so all I can say is that in the 
Air Force I have earned more money this year than I would 
have if I had worked in the post office. I will say that, 
except. for the two-week period. 

(By Mr. Hayes) And, the difference is how much? 

A. $761.32. 

MR. REED. Could he clarify that? Is that 
for the entire year or the two-week period? 

MR. FITZGERALD. This is from the first of 
January, 1975 to August. 

THE COURT. In other words, you have earned 
$761.32 more by being in the Air Force to date than if you 
had been working for the Post Office Department? 

_ MR. FITZGERALD. No, your Honor. I have 
earned more than that. I have probably earned three thou- 
sand, maybe three or four thousand dollars more this year 
in the Air Force than I would have earned at the post office. 

MR. HAYES. May counsel approach the bench 


for a minute, your Honor? 


THE COURT. Certainly. Let's take a short 


recess and I will see counsel in chambers. 
(Court recessed from 10:30. - 11:05 a.m.) 


(Discussion in chambers off the record.) 
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THE COURT. All right, Mr. Hayes, where are 
- we now? 

MR. HAYES. If it please the Court. It has 
been agreed by counsel that we probably can best clarify 
some of the matters suggested and discussed in chambers, 
your Honor, if I call Mr. Devarney for the limited purpose 
of explaining the daily rate and the annual leave situation 

. for the benefit of the Court and all concerned. 
‘f e THE COURT. All right, you may do so. 
DONALD R. DEVARNEY, Sworn 
CROSS EXAMINATION 

Q (By Mr. Hayes) Mr. Devarney, assuming that Mr. Fitzgerald 
had been employed by the Post Office Department from Septene | 
ber 1, 1972 until the present time, how many days of annual 
leave would he have been entitled to each year understand- 
ing that there would be a proratio for 1972 and for 1975 
because we are talking about a short period in 1972 and a 
shorter period in 1975. 
A. Ona full year basis it would “ 26 days annual leave. 

Q And, how would it have worked, sir, for 1972? 
A. Well, it would have been prorated from the time of re- 


turn to work at a 26 day yearly basis. 


Q So if he had been reappointed on September lst, he would 
have had September, October, November and December you 


could base your calculations on. That would be a third of 


a year, is that correct, sir? 

A. Generally. 

Right. So, what would the approximate number of days of 
annual leave be for that year? 


A. I am not too clear on that point, because your annual 


leave is based on the number of years of service and whether 


it goes into effect immediately upon the date. I believe 
it does. So, we are talking September, October, November 
and December. You are taking a third of a year of 26 days, 
which would be 8-2/3 days approximately. 

Now, is it correct, sir, that when you take one week annual 
leave; that is, five days count--are there <ircumstances 
under which you are given bonus days of Saturdays on either 
end? 

A. I believe the regulation pertaining to annual leave is 
worded in this manner--in an annual leave period of five 
days or more, a Saturday at the beginning of, or in the 
middle of, or at the end of his vacation period is not 
counted against the annual leave charge. 

Now, was this a six-day route, sir, in 1972? 

A. Yes, it was. 

So in addition to the 8-2/3 days Mr. Fitzgerald could if he 
took, say, if he started on a Saturday and took 8-2/3 days 
in a row, he would get bonus days of two Saturdays, is that 


correct? 


A. Right. 

So, 8-2/3 really for pay purposes means 10-2/3 days, sir. 
Is that correct, sir, for 1972? 

A. If the period of annual leave was taken as you indicat- 
ed, yes. 

But, if it was taken consecutively, it would have to in- 
clude one Saturday? 

A. Right. 

For 1973, would the Saturday rule still apply in the case 
of this particular route? 

A. For the year 1973? 

Yes, sir. 


A. I would apply until November, 1973. 


Until November of 1973? 


A. Right. 

So provided he had taken his leave before November of 

1973, he could have gotten a Saturday on the end of each 
five days, had he taken his leave that way? 

A. Right. 

So, it would be seven days pay for five days leave, is that 
correct? Let me clarify it again. Assuming that he had 
taken the 26 days before November of 1973, he would have 
gotten every time he took five days leave, if he took the 
Monday through Friday, he would have gotten a Saturday on 


each end, is that correct? 
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A. That is correct. 
Now, turning your attention to the period from November---- 

THE COURT. I am not sure what that means, 
Mr. Hayes. 

MR. HAYES. What I am trying to get at, your 
Honor, is when you get five days leave that counts against 
your 26, you can actually get 7 days pay. So when we are 
talking in money terms, we are talking about 7 days of 
money and not the five. 

MR. DEVARNEY. If the five days are taken 
according to the stipulation I mentioned previously where 
a Saturday at the beg/nning of, in the middle of, or at 
the end of vacation period, those would be free Saturdays. 
(By Mr. Hayes) But at the very minimum, no matter how you 
took it, you would get the five consecutive days, one 
Saturday? 

A. Right. 

THE COURT. So are you saying in 1973 he could 

have up to thirty days? 


MR. DEVAKNEY. As I understand it, your Honor, 


in 1973 Mr. Fitzgerald could have had~-he calculates 37 


days pay for 26 days annual leave--excuse me, 36; correct, 
36 days. That would mean there would have to be a gap in. 
the time that he took ‘t; like if he took his 20 days leave 


in a row, he would not get that amount of days, but we'll 
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put on testimony to show what his pattern was, your Honor, 
later. 

THE COURT. All right. 

(By Mr. Haye ;) Now for purposes of calculation, sir, can 
you tell us for the year 1972. and again we are addressing 
ourselves to the period September 1, 1975 to the end, 

how much should each days annual leave be calculated, 

and that would include Saturdays. So, how much would he 

be paid for those days? 

A. I couldn't give you the daily rate without a calculator 
to run it through. 

I thought there was an agreement on those figures encircled; 
perhaps we can tell the Court the stipulation. 

MR. HAYES. Your Honor, we have eae stipulation 
of counsel--I didn't know Mr. Devarney was not party to 
this--and we can give the Court right now the sipulated 
daily rate for that annual leave. 

HE COURT. Stipulated daily rate of pay, in 
other words? 

MR. HAYES. That is right, your Honor. 

THE COURT. All right. 

MR. HAYES. That would be for 1972; it would 
be $39.94; for 1973, the figure would be $45.33; poe 1974, 
$53.12 and for 1975, it would be $54.38.. Is that as counsel 


for the defense understands it, too? 
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MR. REED. Yes, your Honor. Would you ex- 
piaain to the Court about that, Mr. Levin‘ 
_ THE COURT. If you are satisfied, we'.l 
accept the stipulation. 
MR. REED. Right. 
_ THE COURT. We'll accept the stipulation 
that cousnel have agreed upon. 
(By Mr. Hayes) I do have two or three further eiitoue 
for you, Mr. Devarney, on this. You told us this route 
was a six-day work week until November of what year, sir? 
A. 1973. 
From 1973 until the present time, can you tell us how many 
days there were to the route? 
A. From November of 1973 until this point in time, there 
is an option available to the carrier which would make it 
either a five-day work week, or a 5-1/2 day work week. 
This is regulated by a Government regulation stating that 
no employee will work a steady schedule more than a 48 


hour work week. 


Now assuming, sir, that an employee took the option of 


working. five days one week, six days the next week, how 
would you calculate the annual leave situation going into 
the Saturday problem as we have discussed before? Can you 
tell us how that would work in that situation, 


As tt depends on the length of the vacation pe. 4d and 


when it would start. There would be only 26 of those 
Saturdays which would come under the free annual leave 
status. The other 26 would be called a mandatory jay-day 
off. 
So the most you could get in taking one week at a time 
wouldls six days pay for five days leave, is that the way 
it would work under the new system? 
A. Right. 

MR. HAYES. I have no further questions on 
this point. 

MR. REED. There is no cross examination, 
your Honor. 

MR. HAYES. Thank you very much, Mr. Devarney. 

(Mr. Devarney returned to his seat at defense 
table.) 

JOHN W. FITZGERALD resumed the stand for 
continuation of DIRECT EXAMINATION 
(By Mr Hayes) Mr. Fitzgerald, you just heard the testimony 
of Mr. Devarney. Now would you address yourself to the 
year 1972 and tell us how many days annual leave you would 
have had and how many days pay in connection with that 
annual leave? 
A. I would have had approximately 8-2/3 days annual leave 
for the rest of 1972, and I would have had ten days of 


Saturdays that could ve included. 


That is at the rate pointed out by Mr. Devarney? 
A. Yes, it is. 


Which counsel pointed out, rather? 


A. Yes. 
Now, taking 1973, sir, you agree with counsel that $45.33 
is what you would have been paid a day on annual leave, 
is that correct? 
A. They gave me the figures, and I assume they are right. 
I don't have the access to them. All right, yes, sir. 
Now, how many days of annual leave would you have gotten 
in 1973 had you been employed, and how many days pay would 
you have gotten? 
A. I would have got 26 days annual leave, and I would have 
taken it such that I would have had Saturdays on each end 
and would have had 36 days leave from work. 
Now during the time that you were with the Post Office 
Department from 1959. until 1975, how did you take your 
annual leave? Did you take it in such a manner as to get 
the Saturdays on each end, or did you take it in a different 
fashion? 
A. I took it so as to raceive the Saturdays on each end, 

_ except in exceptional cases where it was not possible. I 
usually planned to take five days annual leave starting 
on a Saturday and ending on a Saturday. 


And, only in exceptional cases did you vary from that? 


A. Yes. 

Now turning your attention to 1974, how many days annual 
leave would you have been entitled to? 

A. Twenty-six days. 


And, you have heard Mr. Devarney's explanation of the change 


in statutes. How many days of annual leaye would that. have 


resulted in, sir? 

, A. That would be five weeks; it would be about 31 days, 
I believe. 
Thirty-one days pay when you took the 26 days leave? 
A. Yes. I haven't figured or worked under that schedule, 
but I understand that is what it would be. 
As to 1975, sir, up to now, you would have earned a pro- 
rata share. It would be a little over 7/12 because we are 
into the first week in August, but what you would get is 
that fraction of 26 plus whatever Saturdays could be 
attached to it, is that correct? 
A. Yes, that is correct. 
And, that can be calculated for the Court? 

THE COURT. Let's calculate it. 

(By Mr. Hayes) Dividing 12 months into 26, Mr. Fitzgerald, 
we would come up with a figure of 2.16 days annual leave 
per month of service. Would you concur in that calculation? | 
A. That sounds reasonable. 


And, since you had the first seven months involved in this 
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year through July, you would be talking about a figure, 


would you not, of approximately 15.12 days through the 


end of July of this year? 

A. Thot is correct. 

And, since we have now finished approximately one-fourth 
of the month of August, we are talking about one-fourth of 
2.16 days for the month, or a little over a one-half day; 
assuming it is one-half day, we are talking about 15.62 
days for the month, are we not, of annual leave? 

A. Yes, sir. 

I should say, for the year to date? 

A. Yes, sir. 

So your wage loss, if it were calculated on a basis of 
number of days you are entitled to, would be 15.12 times 
the wage rate of $54.38 a day that you would hav -eceived 
as a rural carrier? 

A. Yes, on the annual leave. 

MR. REED. Your Hanor, I think one point 
needs clarification. Does the Court have this copy of the 
computations? ° 

THE COURT. We do. 

MR. REED. It has been stipulated, and I will 
present it to the Court at this time; there are dates 
which run along. 

THE COURT. I said I have a copy. 


MR. REED. Oh, I am sorry. There are dates 
which run along the left hand margin and it is my under- 
standing these dates indicate as they regard: the files, 
of the time period after that date. In other words, 
there were changes in it. As I understand it, there were 
changes in the route, and, as such, the hours beceme 
different, and the pay scale was different. So, as regards, 
let's say, 1974, the correct amount would be $45.33 from 
November of 1973 to November of 1974. 

MR. HAYES. Counsel stands corrected, your 
Honor. 

MR. REED. It is something I just noticed 
myself. 

MR. HAYES. I am glad that wis brought to my 
attention. The 15.62 days of annual leave, it would de- 
pend upon when they were takenjsin 1975, as counsel has 
pointed out, and if they were taken prior to May 10th, 
they would be calculated at $53.12; if taken after May 
10th, it would be calculated at $54.38. We appreciate 
counsel bringing that to our attention. 

(By Mr. Hayes) Now, the 15.12 days of annual leave to which 
you would have been entitled in 1975 had you been with the 


department to date, how many days of pay would yaue have 


gotten for those fifteen days, based on the testimony of 


Mr. Devarney? 


a 
A. Xf I understand, eighteen days pay, as I understand o 
Now turning your attention, Mr. Fitzgerald, to the ques- 
tion of military leave, as I understand, that is when you 
were employed by the Post Office Department were paid 
double pay on any day you were on military leave, is that 
correct? 
A. That is correct. 
You were paid both by the Post Office Department and the 
military? 
A. That is correct. 
Now, I wonder if you could inform his Honor how we would 
arrive at what you would have received for military pay 
during each of those periods we are talking about, and 
start with 1972, September, 1972, assuming you had been. 
A. In 1972, I would have been eligible for fifteen days 
military leave a year, because it is on the calendar basis 
and not prorated. : 
SO you would have gotten fifteen days pay in 1972 and it 
would have been at the same rate, sir, by tne Post Office 
Department that we have heard earlier, $39.94? 
A. Yes, that is the rate. I don't have the paper. 
That is the stipulated rate? 


TUE COURT. Are you saying you had no mili- 


tary leave in 1972 at all > to the time that you--- 


MR. FITZGERALD. 1972, your Honor, is when I 


applied for re-employment? 

THE COURT. All right. 

MR. REED. Ag ain, I point out it iw not my 
intention to be picky, but we are going to have trouble 
with the figures here because it would be if he took it 
after November of 1973, as I understand it, Mr. Hayes. 


It appears we are going to have two figures operating in 


each calendar year because of the way the change is. It 


only amounts to a couple dollars; some of it is substantial. 
Just so the Court has it in mind. 

THE COURT. I am not sure I am following you 
one hundred per cent, Mr. Reed. 

MR. REED. Your Honor, it is my understanding 
due to various factors, cost of li: ing increases, change 
in route, what have you, that the pay rate varied; increased | 
as it appears from the progression from the llth of November 
1969 to May of 1975 which this chart, in effect, covers 
the effect of the pay rate. Let's take the second line of 
figures from November of 1970 to November of 1971; the pay 
rate was $29.47; then from November, 1971 to November of 
1972, the pay rate was $34.50, as I understand it. In 
other words~--- 

THE COURT. Which rate the employee was paid 
at would be dependent on when he took his annual leave? 


MR. REED. Yes, your Honor. 
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THE COURT. As far as 1972, ‘73 and '74 are 
concerned, we don’t know when that would have been. 

MR. REED. Yes, your Honor. 

THE COURT. Anything counsel can get together 
and agree on? 

MR. HAYES. May I have a moment, your Honor. 

MR. REED. If Mr. Hayes is agreeable not to 
have this come out in oral testimony, we can get together 
probably during the noon hour. 

' (HE COURT. . It would be easier if counsel 
sat down and stipulated for the benefit of the Court. 

MR. HAYES, Your Honor, I will try to negotiate 
it during the noon hour. I made an offer to dispose of it. 
It SBEmMs the easiest way is take it midpoint between the 
two figures, but it is unsuitable. 

THE COURT. We'll let counsel discuss it 
during the noon hour and see if they can't come up with 
something. 

MR. REED. We will, your Honor. 

MR. HAYES. May I have the last question of 


the witness read back? 


(The reporter read the last question.) 


(By Mr. Hayes) So you would have had fifteen days and 
we can take up after the lunch hour at what rate you would 


have been paid. As to 1973, how many days military leave 
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would you have had, sir, while if you had been emp!>yed 


by the Post Office Department? 

A. Fifteen. 

And, you would have been paid at either one of the two 
rates that are discussed in this? 

A. Yes. 

MR. HAYES. Can we make that an exhibit, your 
Honor, that is before you? 

MR. REED. No objection, your Honor. As a 
matter of fact, since Mr. Devarney testified to the periods 
and rate which was, to his knowledge, which was on this 
piece of paper, let's make this an exhibit and let it speak 
for itself. 

: THE COURT. All right. You can mark this an 

exhinit, Madam Clerk. 

(By Mr. Hayes) There are two rates, depending on when you 
took your leave during that particular period, is that right? 
A. Yes. 

Turning your attention to 1973, had you been employed by 

the Post Office Department, you would have been paid military 
leave in 1973? 

A. Yes. 

That would be how many days? 

A. Fifteen days. 


That would have been at either of the rates depending on 


when you took it in 1973? 

A. Yes, sir. 

And, again we are referring to either rate set forth in 
"1p"? 

A. Yes. 

And, in 1974, sir, you would have had fifteen days of 
military pay? 

A. Yes, I would. 

And, you would have been paid by the Post Office Department? 
A. Yes, I would. 

And, you would have been paid at either one of the two 
rates set forth in Plaintiff's "lU" depending on when you 
took the leave? 

A. Yes. 

And, as to this year, had you been employed by the Post 


Office Department from January 1, 1975 up to the present 


time, how many days of military leave would you have been 


entitled to? 

A. I would have been entilted to have fifteen days. 
How many days would you have taken up to now? 

A. It is hard to say. I really don't know. 

So the best estimate is that they would be prorated? 
A. Prorated would be fair, yes. 

Is that realistic in terms of your past activity? 

A. Yes. 
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Q And, that is probably what would have happened? 
A. Yes, sir. 4 
Q And again, that would be at either one of two pay rates 
set forth in Plaintiff's Exhibit "10"? 
A. Yes, it would. 
Q Assuming you were allowed by this Court pay from the 
Post Office Department each year for the appropriste amount 
©f annual leave days and the bonus days that go with it, 


plus the military leave, is it your testimony that there 


e ae are certain days net taken into account in that that should 
| bentaken into account? 
“ ; he Yes, there is. 
Q Would you tell the Court what those days are and explain 
why you feel they should be taken into account? 
A. There are holidays that should be taken into account ae 


and Sundays that should be taken into account; there are 


§2 Sundays and 9 holidays a year. In the past, I have 
worked military duty, performed military duty on these days, 
and I would have continued to do the sare. 
So how many additional days are you talking about? 
A. I am talking about approximately one hundred days of 
active duty per year that I would have performed, and this 
would have been a combination of military leave,and annual 
leave, Sundays and holidays. 


( MR, REED. Your Honor, I renew the objection 


to the military leave. This is the time he would have 
been doing it any way and not being paid by the post 
office on Sundays. 

THE COURT. Let me get this down. One 
hundred days cf active duty; a combination of military, 
annual, Sundays and holidays? 

MR. FITZGERALD. Yes, your Honor. 

THE COURT. We'll let the testimony stand, 
and we'll determine what weight to give it. 

(By Mi. Hayes) Does that include the drills? 

A. It does not, no. This is one hundred days of active 
duty for training. 

Would there be drills also? 

A. Thsre would. 

How many drills would there be? 

A. There would be four drills, 48 unit training assemblies 
and 36 additional flying training periods. 

That would be, each calendar year? 

A. Yes, sir. 

And, for 1972 and 1975, would it be the fairest and most 


reasonable thing to prorate those drills and those flying 


periods over that period of time, or how would you calculate | 


it for 1972 and 1975? 
A. I calculated 1972 by what I actually ‘dia and assumed 


that I would have done the same if I had been working for 


the post office. 

So as to the flying periods, were you referring to both 
drills and flying periods? 

A. Both driils and flying periods. 

Now, can you tell the Court how your situation Has changed 
if it has changed during the periods September 1, 1972 
until the present time? Are you still performing your 
ducy in Maine? 


A. I am not. I am now performing my duty in Burlington, 


Vermont, and I do not have the travel problem, your Honor, 
that I had originally, ba that I had to travel consider- 
able distances. It is now possible in Burlington for me 
to make my unit training assemblies and additional flying 
training periods at night. or on Sundays, and this does 
not conflict with the work schedule, as a rule. There 
might be five days a year that would conflict with a work 
schedule. 

So, turning your attention, sir, to the period from Febru- 
ary, 1974 until the present, is it your contention that 
without taking any days off from the Post Office Department, 
you could complete your 48 drills and 36 additional flying 
periods? 

A. Yes, other than if there was a certain date they said 
they wanted us there on a Saturday, it may be a conflict. 


Is that an exceptional circumstance? 


A. That is an exceptional circumstance. 

Now, as to active duty days during the periods September 

1, 1972 until August of 1975, what would you have been 
taking in the way of active duty days? Were sy calculated 
in the figures you previously gave the Court? 

A. Yes, they were. 

Now, can you tell us, assuming that his Honor allowed you 
damages for those days, can you, by reference to any docu- 
ment, ox by recollection, tell us at what military rate 

the pay should be calculated? 

A. TI don't have those figures with me. I know this also 
changes every year the same as the wage salary for the 
Postal Department. S74, therefore, it would have to be 
computed at different rates during the year. It would be 
approximately somewhere around $50 a day until this year; 
say, between fifty and sixty dollars a day, and at this 
time it would change, and I can't give you a figure on that 
right now. 

Could you, after the lunch hour? 

A. I would. 


MR. REED. I object to this as being military 


pay and being irrelevant to his actual loss in this matter. 
That is an independent activity on his part. 

THE COURT. To be quite frank with you, I am 
confpsed at the moment. We'll let you sietiesubas it during the 


noon hour, and I am having difficulty with your presenta- 
tion, Mr. Hayes. Maybe we should be putting it on the 
board, or something. 

(By Mr. Hayes) Turning your attention to the period of 
September 1, 1972 to 12/31/72, you have already testified, 
have you not, as to what you would have gotten in the way 
of pay from the Post Office Department for annual leave and 
for military leave? 

A. Yes. 

So, you have just been going through some calculations, 
have you not, designed to show how much military pay you 
would have received while working for the Post Office 
Department during that period of time? Is that what you 
are getting at? 

A. Yes. 

Would you break that down for me so I can put this on the 
board as to category and number of days? 

A. To the best of my knowledgecit would be $51.97 for 
that period of time there. 

Is tna he daily rate, sir? 


A. Yes. 


All right. $51.97 a day is how much you would be paid per 


day. Now give me, if you will, break it down by category. 
How many days of each kind of duty? 


MR. HAYES. Is that what you are looking for, 


your Honor? 
THE COURT. I don't know. What do you hope 
to establish by this? 


MR. HAYES. We are hoping to establish, your 


Honor, that this is pay he would have gotten from the 
: military without interfering with his postal duties had he 
been allowed to continue in the postal service. 

MR, REED. Your Honor, that is highly specu- 
lative, and there is testimony by the plaintiff himse? ¢ 
that of what did, in fact, take place. 

THE COURT. Didn't he, in fact, get the pay? 

MR. HAYES. Yes, your Honor. He was paid 
during that period of time, but we were trying to establish 
for the record what the net monetary loss was and felt it 
was composed of; this was a part of the factor, the days 
he would have been paid any way was income he would have 
had while employed in the post office, and we don't think 
he should take the bare figure of what he got between 
September, 1972 and the end of 1972 and simply subtract 
that from the postal pay. 

MR. REED. Your Honor, it is a fair analogy 
he had 2 part-time job which isn't pertinent to this one. 
If he kot the part-time job, or didn't keep it, that is 
irrelevant; that is his business and not’ relevant, and the 


fact he is with the post office and the fact he is now 


drilling in Burlington has surely nothing to do with this 
computation. If he chose to take another iscome and earn- 
ed money on that job, that has no bearing on the post 
office income which is really what we are talking about, 
and he did this--the Court points out he did get military 
pay of approximately $17,000 a year which is the choice 
he had made. He could have taken another job jistead:. 


with the reserves and gotten that pay. There is no indica- 


tion he wouldn't have gotten that pay with or without his 


post office job. 

MR. FITZGERALD. May I say something, your 
Honor? 

THE COURT. Just a minute. 

MR. HAYES. If it please the Court? 

THE COURT. Yes. 

MR. HAYES. What we want to establish here 
is that--and in particular with respect to the period 1974 
to the present, Mr. Fitzgerald is right in the area of 
where his training takes place. There would be no reason 
to take his drills during the week when he has nights and 
weekends available, and particularly with respect to that 
period, we can say with vigor and force that it would be 
reasonable to assume he would have done so, and as to the 
early period, we can show what his pattern of practice was 


ever the years while he was a post office employee long 


before the dispute occurred. 

THE COURT. Hasn't Mr. Fitzgerald almost 

virtually been on active duty continuously since? Since 
September of 1972? 

MR. HAYES. Almost full time is the best way 
I can characterize it. There have been gaps in it, in the 
service. 

MR. REED. Your Honor, what we are doing, it 
seems, is giving Mr. Fitzgerald the benefit of a full time job, 
plus computing a full time job he wasn't perfcrming. 

THE COURT. There is no reason to think that 
whatever he wants to earn in addition to his regular job he is 
entitled to earn. 

MR. HAYES. Your Honor, may I try an example 
on the board? Let's say in 1973, since it was a full year's 
absence, let's say he was working for the Post Office Depart- 
ment at $15,000 and getting $6,000 from his outside military 
pursuits. That would be a total of $21,000 for the year. Now 
4f he is fired from the post office during this period, doesn't 
have a job, and he earns $17,000 total income, counsel for the 
defense would have you believe that he has suffered no monetary 
loss because you subtract seventeen from fifteen where his 
annual income has declined from $21,000 to $17,000 and we say 


there is a net monetary loss. 


MR. REED. The loss has to be related to some 


concept of liability and for the defendant to be liable for 
the choice an individual makes about a part-time job totally 
independent of his post office position is unfair. If he 
chooses to be employed in any manner hs chose# to be employed 
outside the normal work period, that is certainly nothing that 
the d.fendart ‘ad any control over. His being removed from the 
employment rolls of the post office had nothing to do with his 
reserve and vice versa. It may have had a causual effect, but 
not as to monetary damag es. 

THE COURT. The problem I see, Mr. Hayes, 
in that $17,000 is the $6,000 that he would have earned from 


the Post Office Department. 


MR. HAYES. In the $17,000, there is $6,000 


he would have earned from the Post Offica Department. 

THE COURT. That he would haee earned had he 
oti.l been working for the Post Office Department:, isn't that 
correct? The same hours, or the same amount of pay is already 
in there? 

MR. HAYES. Well, your Honor, what has happen- 
ed is that the part-time aspects is being jboecked his part~- 
time service was in the military, let's say, $6,000 and what 

you are saying by your theory, as I understj;,d it, is that 
that should be regarded as a part of che $17,000 that should be 
subtracted from the $15,000. In cther words, the man made 


$4,000 less had he been employed by the Post Office Department. 
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His gross income would have been $21,000. He wasn't employed 

by the Post Office Department. That changed:ihis situation 

with the military; his income for the year was $17,000. In 
that example it seems there is a net monetary loss to the 
individual in terms of what he has available to him. I wonder, 
if off the record, my client could attempt to explain his 
theory of this. 
MR. REED. Why should it be off the record? 

THE COURT. I don't see why it should be 
either, but all right, we'll let you proceed and we'll let 

the Government cross examine on this. 

Q (By Mr. Hayes) Mr. Fitzgerald, can you bring this more 
sharply to focus, the theory you are advancing here for 
this? : 

A. I think that I can. May I go ahead? 

Q Please proceed. 

A. From September 1, 1972 I was employed one-half of the 
time. I worked for thirty days on active duty and was 

taken off active duty for a thirty-day period, and then I 
would Se Wek On for thirty days again. Some times, this 
would be forty-five days, but I would be off for forty-five 
days, so I was actually employed half of the time, but when 
I was not employed, I did do my regular drills and addition- 
al flying training periods that I ordinarily would have 


done at the post office, and I did receive wages for that 
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which were added into the W-2 Forms for the total amount. 
THE COURT. But, you were working, if the 

right word is "full time" only fifty per cent of the time, 

ie that right? 

MR. FITZGERALD. Yes, sir, that would be 


correct, your Honor. 

THE COURT. Is that the same through each 
year? 
MR. F’ _HRALD. No, your Honor. 


THE COURT. What I am getting at is that you 


should not recover pay for the military when you were work- 


ing full time for the military apart from your regular 
duties, regular training duties, and so forth, and drills, 
you shouldn't also recover from the Post Office Departmunt. 


FITZGERALD. Your Honor, from the 2nd of 


MR. 

November, 1970 I was employed full time until approximately 

the 17th of August, 1972. 
THE COURT. And, you made no claim for that 

period? 
MR. FITZGERALD. That is correct, your Honor. 
THE COURT. All right. 

A. Starting from the time just previous to my applying for 

I had a half time 


re-employment, I was working half time. 


job. I worked thirty days; thirty days I did not work, or 


equal increments. 
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THE COURT. Are you able to give me, by 
yearg, the number of days you worked for the Air Force on 
a full time basis, or on a regular basis as opposed to 
drills and active training duty and the like? I am not 
gure I have these various categories very well down. 

MR. FITZGERALD. Yes, your Honor. Now, over 
what period of time are you speaking? 

THE COURT. Through the whole period of time 
down to the present date. You say you w°Uked thirty days 
and off thirty days, is that right? 

MR. FITZGERALD. Yes, your Honor. I need 
another piece of paper, other than the one I have, but I 
can furnish you that information off from the records. 

THE COURT. Those are records you have here? 

MR. FITZGERALD. I can get them. I don't 
know if they are in this room at the present time. 

THE COURT. I would like that information 
also, and it being noon, maybe counsel can get together 
with their clients and work these various figures out. 
We'll take a recess until 1:30. 

(Court recessed from 12:00 - 2:20 p.m.) 

THE COURT. Mr. Fitzgerald, will you resume 
the stand. 


JOHN W. FITZGERALD resumed the stand for 


continued DIRECT EXAMINATION. 
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THE COURT. With the consent of counsel, I 


want. to ask you some questions which will clarify some 
items for me, and then after I have asked you some ques- 
tions, we are going to let your counsel continue with his 
interrogation. 

EXAMINATION BY THE COURT 
I want to start with the year 1972 and from September lst 
of 1972 to December 31, 1972, how much pay would you have 
earned from the Post Office Department? Can you advise me 
with reference to that? Do you have that figure? 
A. I gave that figure before. I don't know if I still 
have that paper with me. 
Is that $3,870.88? 
A. Yes, your Honor, $3,870.88. 
Then during that period of time, it is your testimony that 
you would have been entitled to annual leave in the amount 
of 10-2/3 days, is that right? 
A. Yes, your Honor. 
Now, during that period of time, you would have also been 
entitled to some military leave, if that is the correct 
term, is that right? 
A. Yes, your Honor. 
How any days military leave would you be entitled to? 


A. Fifteen days, your Honor. 


Well, that would be fifteen for the year, but we are not 


talking about a whole year. We are talking approximately 
a third of the year. 
A. Yes, but they never prorated it. They just said fifteen 
days leave a calendar year. 
All right, fifteen days. Do we know the rate of pay per 
day of your post office pay? 
A. We have that on the sheet made an exhibit. I don't 
believe I even have that sheet any more at all. 

THE COURT. Let me see if we can come up 
with this. 

MR. HAYES. If it please the Court. 

THE COURT. I have one in front of me, 
Plaintiff's “1U". 

MR. HAYES. May I put this in front of Mr. 
Fitzgerald? 

THE COURT. Yes. 
(By the Court) $39.94, is that correct? 
A. Yes, your Honor. 

THE COURT. Now, Mr. Reed, I want to ask you 
a question at this point. Do youxagree with those figures 
of $39.947 


MR. REED. Up to, for the period between from 


November of 1970--no, November of 1971. Yes, your ‘onor, 
I agree, 1971 to 1972, pardon me. $39.94, I agree that 


pay commenced on November, 1972, so that for the most pur- 


poses, the calendar of ten months during the period from 
November of 1971 to 1972 would be $34.50. 

THE COURT. We are interested in from 
September to November would be $34.50? 

MR. REED. Yes, your Honor. 

THE COURT. And, November and December would 
be $39.94? 

MR. REED. Yes, your Honor. 
(By The Court) Now, Mr. Fitzgerald, in 1973 your post 
office pay was $12,889.79, ia that right? 
A. Yes, your Honor. 
For that year, you say you were entitled to annual leave 
with pay totalling thirty-six days, is that right? 


A. Yes, your Honor. 


Military leave would be fifteen days? 


A. Yes, your Honor. 
And, from January to November your rate of pay would be 
$39.94, is that right? 
A. Yes, your Honor. 
And, November and December cf that year, your rate of pay 
would be $45.33, is that right? 
A. Yes, your Honor. 
THE COURT. Mr. Reed, do you agree with that? 
MR. REED. We do, your Honor. 


{By The Court) In 1974, your post office pay--let me ask 


a question relative to 1974. Does that stand in the same 


category as 1972 and 1973? 
A. Yes, your Honor. 
It does? All right, in 1974, what was your post office 
pay? TI have an approximation of $16,000, or what wovld 
your post office pay have been do you know? 
A. I have $14,593.37. 
$14,594.37? 
A. Yes, sir. 
That is the post office pay you would have received in 
1974. Your annual leave in 1974 would have been thirty- 
one days with pay? 
A. Yes, your Honor. 
You would be entitled to fifteen days of military leave? 
A. Yes, your Honor. 
And, your rate of pay from January lst to October 31st 
would be $45.33, and your pay for November and December 
would be $53.12, is that right? 
A. The pay, yes. Yes, your Honor. 
THE COURT. Do you agree with that, Mr. Reed? 
MR. REED. Yes, your Honor. 
(By The Court) In 1975, can you advise me as to how much 
pay you would have received from the first of the year to 
date? 


A. I don't have that figure here. It wasn't in these 
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figures I had figurea on. It was done on a separate piece 
of paper. 

Q Do you have that some place? 
A. Yes, I do. 

Q And, you would be able to advise the Court with reference 

to that? 

A. Yes, I would. 

Q All right. Then annual leave for this year to date would 
be fifteen days? 
A. Yes, your Honor. 

Q Well, eighteen days pay? 
A. Eighteen days pay, yes. 

Q Fifteen days military? 
A. Yes, your Honor. 

Q And, the rate of pay would be from the first of the year 
to May 10th, would be $53.12? 
A. Yes, your Honor. 

Q And, from May 10th down to the present,rate of pay would 
be $54.38? 


A. Yes, your Honor. 


— 


THE COURT. Do you agree with that:., Mr. Redz 
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MR. REED. Yes, your Honor. / 
Q (By The Court) Now, that clarifies that for me. Now I 
do want to ask you some further questions. During the past 


A three years, have you received different pay for different 


Jo 
kinds of duty, or is it always the same pay? 


A. The pay is basically the ame It should be the same 
except the wage scale change “« m one period of time to 
another either with a promotion cr cost of living increase. 
In other words, it is fair to say that you have whatever 
type of duty you have performed, you have been paid at the 
then current pay scale you are entitled to? 

A. Yes, your Honor. 

So, you haven't received different types of pay for differ- 
ent types of duty; different amounts of pay for different 
types of duty? 

A. No, your Honor. 

We are talking about the Air Force, of course? 

A. Yes, your Honor. 

Then can you advise me how the rates of pay may have chang- 
ed between 1972 and 1975 as far as your Air Force is con- 
cerned? © 

A. In 1972, your Honor, it would be $51.99 a day; in 1973, 
starting the first of January, it would be $54.96 a day; 
1974, lst of January, $59.39; 1975, in 1975 it changed the 
22nd of February to $65.31. 

It chang ed February 22, 1975 to what? 

A. To $65.31. Your Honor, I figured those out during the 


noon hour. I am sure they are within a few cents. I may 


have made a slight mistake, but I don't think so, your Honor. 
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THE COURT. All right, Mr. Hayes, you may 


proceed now. 
DIRECT EXAMINATION CONTINUED 

Q (By Mr. Hayes) Mr. Fitzgerald, during the lunch hour, 
you made some recapitulations, did you not, of the various 
types of duty you have had since September 1, 1972 and 
when you had it? 
A. Yes, I did. 

Q And, you have already given his Honor the applicable pay 
rates. There is no need to repeat that, so will you start 
from September lst of 1972 and would you read off which 


dates you were on which type of duty? 


A. I was on active duty from September 14, 1972 to October 
( 15th of 1972. 
Q That is full time duty? 
A. Yes, and I was on active duty from the 16th of November 
to the 15th of December. That was the type of duty that I 


had been performing before. Now, this other I will read 


will be what I have performed i.. between when I didn't have 

any Other employment. I did these drills on September 8, 

9, 10, 11, 12, 13; I performed additional flying training 
periods and I also performed unit training assemblies 8, a 
9, 10, 11 and 12th of September; I performed annual train- 

ing on the 16th and the 17th of Ocyober; 18, 19, 20 and 21st 


of October; I performed unit training assemblies 24, 26, 
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27, 28, 30 and 3lst of October; I performed additional 
flying training periods 26, 27, 28, 30 and 2lst of October; 
I performed annual training November 7, 8 and 9th; unit 
‘training assemblies in November on the 4th, 5th, l0th, 
13th in December, I performed annual training 16, 17, 18, 
38 ana 20th, and in November I performed additional flying 
ae ‘training periods 1, 4, and l0th. This would complete 1972. 
Ay In 1973, I performed active duty from the 22nd of January 
& a 4 to the 15th of March. I performed annual training on 
January 2, 3, 4, 5, 10 and llth. In January, I performed 
unit training assemblies 6, 7, 8, 9, 12, 13, 15,16, 17, 
18; I performed additional flying training periods 8, 39, 
12, 13, 15, 16, 18, 19, and annual training in March 16, 
17, 18, 30th; additional flying training periods in March 
23, 27, 28, 293 annual training April 23, 24--excuse me-- 
April 2, 3, 4, 5; unit training assemblies April 6, 7, 12, 
24, 25; additional flying training periods 6, 7, 12, 24, 
25, 26 and 30th. In May, < performed active duty 16th of 
May through the 16th of June. In fact, include in that at 
the end of June l16th--of May until the 30th of June, I per- 


4 formed unit training assemblies May 2, 3 and 6th; unit 


training assembly on June 6th, and I have additional flying 
training periods the 8th of June and I also had UTA the 8th 
of June. So, UTA are the 6th and 8th of. June; additional 


flying training periods wouldhbs 8th; annual training the 


4th and 5th of June; unit training assemblies in July 25th, 
and I performed additional flying training periods the same 
day, the 25th. Unit training assembly on the 27th of July; 
August 2nd, I performed UTA; annual training, 13th of 
August; unit ératntin assembly August 8, 9, 11 and 12th; 
additional flying training periods August 6, 8--strike the 
6th--make it the 8th, 9th and 12th; I performed active duty 
26th of August to the 26th of September; I performed annual 


training 3lst of July, llth of August and the lst of Octo- 


ber; unit training assemblies 13th of August and I had also 
the 20th of August; additional flying training period the 
13thof August; annual training, 16, 17--14, 16, 17 and 18th 
of August; additional flying training periods 20th and 21st 
of August. November, I performed AFTP the 27th and 28th; 
annual training 4th and 5th of October; unit training 
assemblies 2, 3, 6 and 7th of October; additional flying 
training periods also the 2, 3, 6, 11 and 12th of October; 
unit training assembly--make it annual training now 9th, 
10th and 13th of October. 

THE COURT. Are these the ones you are going 
to submit in documentary form? : 

MR. HAYES. Yes, he will submit it in table 
form, your Honor. 

THE COURT. Any reason to go through each 


one of these in this manner? 
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MR. HAYES. It is not necessary, your Honor, 
if it is agreeable to counsel they will be admissible. 
MR. REED. We have no objection, your Honor. 
THE COURT. All right, submit them in table a 
form. | 
MR. HAYES. We'll do that tomorrow morning, 
your Honor. 
Q (By Mr. Hayes) Mr. Fitzgerald, turning your attention to 


the matter of sick leave, did you have any sick leave 


accumulated to your credit when your services with the 
post office were terminated? 
A. Yes, I did. 
THE COURT. And, can you refer to notes, 
with permission of the Court, and tell us what the sick 
leave accumulation was? 
MR. FITZGERALD. Yes, I can. 
MR. HAYES. You have no objection to him 
referring to his notes, your Honor? 
THE COURT. No. 
Q (By Mr. Hayes) Can you tell the Court what that sick leave 
accumulation was? j Se 


A. Nineteen days. 


Q And, what would that be worth in terms of pay, sir? 
A. Approximately five hundred sixty dollars. 


Q And, have you lost that sick leave protection as a result 


of the termination of your employment? 

A. TI have. 

In 1973, how many days of sick leave would you have earned 
had you been fully employed by the Post Office Department? 
A. Three and a half. 

You are referring from Septembert1, 1972 to December 3lst? 
A. Three and a half days, yes. 

And, that would be of what value? 

A. Approximately one hundred dollars; $103.50. 

For 1973, would you have accumulated days of sick leaves 
had you been working for the Post Office Department? 

A. Yes, I would have. 

How many days would you have accumulated? 

A. Thirteen days. 

What would they be valued? 

A. $530.60. 

In 1974, had you been employed by the Post Office Department 
would you have accumulated sick leave days? 

A. Yes, thirteen. 
At what value? 
A. $604.87. 


é 


And, do you have any of those sick leave days to your credit | 


go that you can be paid in time of illness? 


A. I do not. 


And, they were lost by reason of th? termination of your 


employment with the Post Office Department? 
A. They were. 
Have you accumulated total of the value of the sick leave 
loss? 
A. $2,199.24. 
THE COURT. $2,199 how much. 
MR. FITZGERALD. Twenty-four cents, your Honor. 
THE COURT. I don't want to get out of order 
as far as the presentation of prod’ is concerned, but merely 
suggestion of sick leave and value doesn't mean anything 
because I don't have any idea how sick leave works, Mr. 
Hayes. 
(By Mr. Haéyeg)caMz, Fitzgerald, would you ex:plain to 
his Honor how sick leave works? 


A. Your Woncr, wirh the rural carrier, we accumulate 13 


days of sick leave a year. 


THE COURT. What happens to it at the end of 
the year if you don't use it? 
A. It continues to accumulate; you can build up five hun- 
dred days if you work long enough, and only the days you 
use are taken away. , 

THE COURT. What happens if you are never 
sick? 
A. You still have this protection to fall back on if you 


are sick at some time in the future. 


THE COURT. At any time you might be sick? 
A. As long as you are still working for the post office, 
your Honor. 
(By Mr. Hayes) Do you have any kind of sick leave protec~ 
tion in your current empsoyment? 
A. I do not. 
Turning your attention, were you contributing to the Civil 
Service Retirement Fund when you were a postal employee? 
A. I was. 
Was the Federal Government also contribuxiry for each of 
those years? 
A. Yes. 
And, thad@ you been a civil service employee during the year 
1972 from September lst until the end of the year, how much 
would the Federal eee. Senne to the civil 
service? 


A. $245.70. 


And, has that amount been contributed? 


A. It has not. 

And, had you been a postal employee drring the year 197 3, 
how much would the Federal Government have contributed to 
the Civil Service Retirement Fund in your behalf? 

A. $875. 

And, in 1974 had you been employed, how much would the 


Federal Government have contributed to the Civil Service 


Q 


Q 


Q 


Q 


Retirement Fund in your behalf had you been employed by 
the Post Office Department? 
A. $993.23. 


In 1975, how much would the Federal Government have con- 


tributed to the Civil Service Retirement Fund in your 
behalf? 

A. $775.97. 

That would be a total of what contribution over the pericd 
and when you use 1975, I assume you have done it only up 


to the first week of August of 1975? 


_A. Yes. 


So, how much is the grand total for your federal contribu- 
tion to the Civil Service Retirement Fund? 

A. $2,889.90. 

You are making a claim for the loss of a car allowance, 
are you not? 

A. I an. 

Will you explain to the Court the basis on which you claim 
that you have had a loss of money as a result of the loss 
of car ailowance? 

A. I am making the claim on the basis that if I had been 
working at the post office, I would have been paid X number 
of dollars in each of these years to drive my car on the 
mail route, and I would have driven Y number of miles. As 


it was, I was not working for the post office. I drove Y 


number of miles and did not receive mileage. I drove the 
| game number of miles in my partial employment that I would 
have had I regular employment at the post office. 
And, what you are saying is that as one of the losses in 
connection with your new employment, your military sti 
ment, you never got mileage but one the same amount of 
miles in connections with business? 
A. Yes, I did. 
As you would have? 
A. Yes. 
Now, have you calculated what that milegge cost is to you 
as a result of not getting mileage reimbursement? 
A. I have. 
And, what rate did you calculate it, sir? How much per 
mile? 
A. May I say how I performed this? 
Yes, go ahead. 
A. I called the post office here in Burlington and they 
gave me a figure which isn't correct. I found out since I 
calculated it at twelve cents per omile, it should be at 


a higher rate than that. 


Can you give us your calculations at twelve cents per mile 


for September 1, 1972 until the end of the year? 
A. $103.68. 


THE COURT. What was that? 


MR. FITZGERALD. $103.68, your Honor. 


(By Mr. Hayes) For 1973? 

A. $1,639.44. 

For 1974? 

A. $1,639.44. 

And, for 1975 up to August where we are now? 

A. $881.28. : 

And, the grand total that you are claiming as a result of 
not getting reimbursement for mileage in connection with 
your work is how much, sir? 

A. $4,263.84. 

In claiming this amount of mileage, are you teliing the 
Court that you used exactly the same amount of miles in 
connection with your Air Force employment as you used in 
connection with your postal employment? 

A. Yes, I am. 

THE COURT. You are talking about going to-and- 
from your Air Force employment? 

MR. FITZGERALD. Yes, I am, sir. 

THE COURT. Were you required, in connection 
with your Air Force employment, to use your car other than 
getting to the place where you were supposed to work? 

| MR. FITZGERALD. No, sir, just driving to-and- 
from home. 


(By Mr. Hayes) Could you have performed your military 


duties without that travel? 
A. No, I could not. 

: MR. YEED. Your Honor, I object to this; the 
form of the question being leading and seems to imply that 
an automobile and the use thereof is required as part of 
his military training. 

THE COURT. He testified it wasn't for his 
military training; as far as hie military training is 
concerned. 

(By Mr. Hayes) In order to get to-and-from your military 
employment, would you have had to go on a commercial 
vehicle or use your automobile? 

A. I couldn't have gone on a commerc’*1 vehicle. I had 
to use my automobile. 

In order to get to your military employment? 

A. Yes, I did. 

Are you claiming any loss in connection with life insurance 
as a result of your loss of federal employment? 


Ae Yes, I am. 


And, could you explain to the Court how you calculated, or 


how you arrived at the fact, or conclusion, that you have 
a loss as a result of a lack of contribution from the 
Federal Government for life insurance? 

A. I was told by the post office in Burlington here, the 


individual I talked with, that the Government was paying 


27-1/2 per thousand per pay period, and I knew w-hat the 


insurance would be by looking at the pay,annual salary, 
and then I took and proceeded to use that figure and 
figureda it up 1971 through 1975. 
Arid, do you have that federal insurance now? 
A. Ns, I do not. 
And, are you receiving any in connection with your military 
employment, any contribution for life insurance? 
A. No, I am not. ! 
Andy could you take it year-by-year, September 1, 1971 
to the end of the year and tell me what you lost for that 
year in the way of a contribution toward life insurance-- 
excuse me, I beg your pardon--September 1, 1972 until the 
end of that year? 
A. Forty-four dollars. 
That is what the federal contribution would have been had 
you been fully employed with the Post Office Department? 
A. Yes. 

THE COURT. Is that automatic or optional 
insurance? 

MR. FITZGERALD. It is optional insurance. 

THE COURT. But, you had it up until Septen- 

ber of 1972? 

MR. FITZGERALD. Yes, your’Honor, until I 


left. I was separated in December of 1972. 


THE COURT. Yes, I meant until you left the 


postal service. 

(By Mr. Hayes) Can you give the same figure for 1973, Mr. 
Fitzgerald? 

A. $95.80. 

For 1974? 

A. $99. 

And, for 1975? 

A. $74.99. 

Can you give the total loss that you are claiming as a loss 
of federal contribution toward life insurance that resulted 
from termination of your employment? 

A. $369.79. 

Mr. Fitzgerald, did you incur any expenses in connection 
with any effort to keep and regain employment? 

A. Yes, I did. 

As a rural carrier? 

A. Yes. ; 

And, are you claiming any telephone expense? 

A. TI an. 

Can you tell the Court what that telephone expense is and 
what the total amount is you are claiming? 

A. I am claiming $250 which has been itumized, or can be 
itemized from the phone bills per month, by the month, and 


I believe there is two months missing, and I have used the 
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rate that the other phone calls were because this was an 
important time period when I made quite a few long distance 
phone calls, pay phones, $20; that is an estimate, and for 
total of three hundred dollars. 

That three hundred dollars was expenses in connection with 
your efforts to maintain and regain your employment as a 
rural carrier? 

A. Yes. This was long distance call coverage. 

What type of calls were made? Can you try to give us a 
summary of the various types of calls? 

A. They were made to Boston, Washington; they were made 
back to Milton; made to any person that I could talk with 
ZI thought might help me with this. 

And, this is not in connection with this litigation that 
the calls were made? 

A. No, it isn't. 

And, so the total is three hundred dollars? 

A. Yes, sir. 

Did you incur expenses in connection with letters, postage 
and paper. and supplies in your effort to keep and regain 
your employment as a rural carrier? 

A. Yes. 

Have you kept track of your expenses in this area? 

A. Yes. 


And, do you have a total for the Court of the amount of 


money you have expended in this regard? 

A. Fifty-five dollars. 

This has nothing to do with the litigatic? 
A. No, it does not. 


And, did you incur any mileage expense in your effort to 


regain employment and I am talking about mileage expense 
you haven't included now in that other category. This is 
mileage expense solely related to your efforts to reg ain 
employment. 

A. Yes, i have. 

Tell the Court what that mileage expense consists of? 

A. Mileage expense consists of round trips from Maine to 
Burlington, Vermont, twenty round trips at six hundred 
miles each for $1,440 and fifty round trips from Milton to 
Burlington and again figured at $240 for a total of $1,680. 
That was figured at twelve cents per mile. 

You have a grand total of what for the miles and expense 
in connection with your efforts to regain employment? 

A. $1,680. 

_Now, did you pay an attorney any sum of money to review your 
file for the purpose of giving you an opinion as to your 
legal rights? 

A. Yes, I did. 
Can you tell how much you paid and to whom it was paid? 


A. I paid $300 and it was paid to Thomas Hayes. 
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That all related to your rights in connection with your 
termination of employment by the Post Office Department? 
A. Yes, it does. 

Have you incurred any photostating expenses in connection 
with your efforts to regain employment? 

A. I have. 


Could you tell the Court the total of those photostatic 


expenses? 
A. $116. 
And, what type of photostating was done in connection with 
the $116 expenditure? 
A. It was photostating of records, letters that were 
written and many times almost a whole record that I have 
been photostating at least three or four times and sent to 
different people inan effort to get them to be able to see 
what the facts are in the case. 
And, have you paid out of your own pocket any court costs, 
service of process costs and fees and mileage paid to wit- 
nesses in connection with this case? 
A. I have. 
How much have you paid to date, sir? 
A. $240. 

THE COURT. Mr. Hayes, we are not going to 


consider that. ‘That will be part of the taxable costs if 
your cliant recovers. 


(By Mr. Hayes) Turning to another item, are you claiming 
that you have been denied certain step increases in pay 
that you would have had, had you been a postal employee in 
good standing from 1972 until the present? 

MR. REED. Objection, your Honor; no evidence 
to that effect; there is no foundation, if sustained. 

THE COURT. I don't understand your objection. 
I don't understand the question either, but don't under- 
stand your objection. 

MR. REED. Basically, I don't understand the 
question. There is no basis as far as the steps concerning 
step increases. 

MR. HAYES. If I may be allowed a moment? 

THE COURT. All right. 

(By Mr. Hayes) Would you explain what so-called step in- 


creases you are claiming and on what basis you make such a 


claim, and tell the Court what a step increase is? 


A. A step increase is wage increase that was given after 
certain number of years of satisfactory service, and you 
continue up through to the top step of twelve. I am saying 
that I have not been given some of the step increases that 
I should have been given, and, therefore, even this sheet 
that I have been given as to the annual salary may not re- 
flect the annual salary that it should be because I believe 


the steps are lower, but I do not have access to the figures 
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to know what the steps are, and I have been unable to gain 


them. 

MR. REED. I object to this evidence. I 
believe Plaintiff's Exhibit “lu” has included the step in- 
‘creases in it on the right margin--Steps 8, 9, 10, ll, 12 
and there is no evidence. 

THE COURT. What do you say as to that, Mr. 
Hayes? 

MR. HAYES. May I have my client look at 
that, your Honor? 

MR. REED. In support of my objection, the 
plaintiff has indicated that these facts and figures on 
this piece of paper were correct and stipulated into evi- 
dence a3 such. 

THE COURT. I agree, if they include the 
step increases, and, apparantly, they do. We are going to 
sustain the objection, Mr. Hayes, unless you want to make 
some sort of offer. 

MR. HAYES. May I have just a moment with my 
client, your Honor? (Mr. Hayes conferred with Mr. Fitz- 
gerald.) Your Honor, we would like to leave this item for 


now, if we may. 


THE COURT. I will sustain the objection at 


the present time, and you may go back into it. We'll enter- 
tain any further objections at that time. 


(By Mr. Hayes) Mr. Fitzgerald, are you making any claim 

for a strike settlement payment,and will you tell the 

Court what that is, ard what the basis of your claim is, 

and the amount of the claim? 

A. Yes, I am. In 1971 postal workers went on strike and 

to get the people to go back to work, the Government gave 
everybody that was working a $300 sum, a bonus payment as 

a strike settlement to go back to work, and I never received 


this either. 


THE COURT. When was that payment made? 


MR. FITZGERALD. In 1971. 

THE COURT. Wh’ steps pdid you take to ob- 
tain it back in 1971?_ 

MR. FITZGERALD. In 1971 I was still in liti- 
gation with the Postal Department trying to stop the adverse 
action and the appeals that were going on. They still had 
not been settled at that time, your Honor. 

(By Mr. Hayes) Are you making a claim for any Christmas 
overtime pay not included in previous calculations? 

A. I am. 

What is the basis for such a claim? 

A. On a heavy duty route the carrier is allowed to work 
part of the overtime that he has for Christmas help, or 
part of his Christmas help. He can work it and be paid at 


the overtime rate. 
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And, the route you were serving on was a heavy duty route? 
A. Yes, it was. 
In years prior to this litigation and prior to your separa- 
tion, you received Christmas overtime pay? 
A. No, I had not. The route went heavy duty right after 
I left it, but if X% had been there in 1972, I would have 
received overtime.pay. 
On what basis did you calculate? 

THE COURT. That would only be had you work- 
ed the overtime rate? 

_MR. FITZGERALD. Yes, your Honor. 

(By Mr. Hayes) Is it probable that you would have worked 
the overtime pay period during 1972, 1973 and 1974? 

MR. REED. < object; too speculativa. 

THE COURT. Sustained. 
(By Mr. Hayes) During the time that you served as a rurai 
carrier, was. there ever overtime pay involved? 
A. Not on my route there wasn't, but there were on other 


routes. 


te Lt norm <actice for a carrier on a route out of the 


Milton Post u.fice to work it overtime for his route? 
A. Yes, it is. 

MR. REED. Your Honor, I object to the rele- 
vance of this line of questioning. The witness testified 


he didn't work any overtime. 
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THE COURT. Sustained. 


(By Mr. Hayes) There was Christmas overtime pay required 
for that particular route during 1972, '73 and '74? 


MR. REED. Your Honor, same objection as to 


the speculation and the fact he testified he hasn't. 


THE COURT. Yes, we will sustain the objection. 
*By Mr. Hayes) Do you know of your own knowledge, Mr... 
Fitzgerald, whether the carrier who replaced you worked 
overtime in 1972, ‘73 and ‘74? 

MR. REED. Irrelevant; same objection. 

THE COURT. Sustained. 
(By Mr. Hayes) Mr. Fitzgerald, were you able to live on 
the money that you earned after the termination of your 
employment by the Post Office Department, or did you borrow 
any money as a result of that termination of employment? 
A. No, I was not, and I borrowed money because of the ter- 
mination of the employment. 
Are you making a claim with respect to the interest that 
you paid on the money you borrowed as a result of the ter- 
mination of your employment? 
A. Yes, I an. 
Would you tell the Court how much you are claiming in the 
way of interest paid by reason of termination of your 
employment? 


A. I am claiming amount of /uterest paid of $10,000 over a 


three-year period of time from 1972 of September until 
the present time. 

At what rate of interest did you calculate that? 

A. Anywhere from twelve to eighteen per cent. 

Is this pased on your actual records? 

A. Yes, it is. | 

And, this is interest that you paid on money borrowed? 
A. Yes, sir. 

And, is it your contention that you would not have borrowed 
such money had it not been for the termination of your 
employment? 

A. Yes, it is. 

THE COURT. I am curious, Mr. Fitzgerald; 
you say you would not have borrowed such money except for 
the termination, yet you were actually making more money 
than you were 4s a post office employee, were you not? 


MR. FITZGERALD. Yes, your Honor, but I was 


still going through periods of time when I didn't receive 


any checks at all. 
THE COURT. Well, you paid off these loans 
as you went along? 
MR. FITZGERALD. Yes. 
- THE COURT. And, you paid in a three-year per- 
iod of time, $10,000 in interest? 


MR. FITZGERALD. Yes, your Honor. 


(By Mr. Hayes) Are you making a claim for time that you 
have expended in your efforts to regain employment? 
A. Yes, I an. 
And, from the beginning of your efforts until January l, 
1974, have you calculated the number of hours you have 
spent working on this effort to regain employment? 

MR. REED. I object to this line of question- 
ing insofar as there was testimony he went directly to the 


armed services and regained--- 


THE COURT. We'll sustain the objection be- 


cause this would be covered in any other damages that he 
might recover if he recovers any back salary, or anything 
due him. This compensates him for those efforts. Objec- 
tion sustained. 

MR. HAYES. We would like to note our excep- 
tion. May I state the grounds? 

THE COURT. Yes. 

MR. HAYES. The ground is that there is time 
spent that would not have been spent on military duty dur- 
ing the period subsequent to 1970, and had he been a full 
time employee during that period of time with the Post 
Office Department, he would not have had to engage in this 
effort, and we feel it is extra effort expended beyond his 
military duty during the post-discharge period. 


THE COURT. We'll note your exception and 


sustain the objection. 

(By Mr. Hayes) Are you also making a claim, MR. Fitz- 
gerald, with respect to silver certificates and silver 
coins? 


A. I am. 


Tell us the nature of what that claim is, and how it is 


related. 

MR. REED. I object to that matter concern- 
ing damag es because this is purely beyond the scope of any 
foreseeable claim against the post office if he decides to 
transact some business and ties it into the fact he may 
have needed money. I don't believe this is within the scope.| 

THE COURT. We'll let Mr. Hayes go and rule 
he hasn't finished his question. I am curious. You may 
proceed, Mr. Hayes. 

(By Mr. Hayes) Mr. Fitzgerald, can you tell his Honor how 
it is that you make a claim in connection with the sale of 
silver certificates and silver coins, and how you relate 
this to your loss of employment with the Post Office Depart- 
ment? 

A. The claim is made on the basis of just over $800 for 
silver certificates and coins that were used either at the 
face value, or at a very small increase when we were con- 
verting into cash, because I needed more: money, and at this 


time these same certificates or silver would be worth three 


times what they were worth ¢nen. 


MR. REED. We certainly can't be held to 


THE COURT. We'll sustain this objection. 
We don't think that is a proper item of damages, Mr. Hayes. 
(By Mr. Hayes) You have made a claim for mental anguish, 
have you not, Mr. Fitzgerald? 
A. I have. 
And, can you describe the state of mind and the physical 
state that you have experienced at various times as a re- 
sult of this termination of employment? Can you start with 
the beginning of this termination until the present time and 
tell the Court what has happened to you, personally, and 
mentally and physically as a result of this? 
A. Your Honor, when this firet started in 1970, I would 
hear from people on the streets that I had been fired, and 
I would hear it coming from other towns. In fact, the word 
had been passed around I had been fired from my job in civil 
service and it took a great deal of time on my part Satur- 
days, Sundays, evenings; my wife says she doesn't know - .i 
when she can remember we haven't had to live with this for 
the past five years. It has been a constant thing there 
all the time; some nights she hasn't been able to sleep and 
when she doesn't sleep, I don't sleep, and I have had the 


same problem, and some times when I am away from home, I 
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wake up in the night and would be unable to sleep ona 


account of this, and this is all;I can think of different 
things and trying to go through the thing and om why 
people allowed the regulations to be broken and why the 
laws can be broken and people are not obligated to follow 
them. Yet, nobody seems to care enough to make the people 
follow the laws that they are supposed to follow in their 
own postal regulations and this has been a constant depress- 
ing thing to receive a letter back from a congressman say- 
ing that he--- 

MR. REED. I object, your Honor. 

THE COURT. Yes, I will sustain tha ~bjec- 
tion and strike the reference to the congressman. 
A. It was a continual battering your heaa up against a 
wall and nobody seemed to listen and when the replies were 
answered to the charges that were made, they were inaccurate, 
and you try to get them to go a little bit further to look 
into it a bit further where maybe they would get the right 
answers and they refused to go further and.say "This is all 
we can do," but I have lived with this for five years and 
my wife and children have lived with it, too. 
(By Mr. Hayes) Has your security status been the same now 
as it was when you were a postal employee, Mr. Fitzgerald? 
A. It is not. , 


And, is that a matter of concern to you? 


A. It is, as you get older. 


How has your security status changed? 


A. Any time that I can't pass a flying physical, I am out 


of a job. 

And, if you were in federal employment and you were physi-~ 
cally disabled, what protection would you have? 

A. I would stillbe able to perform a job without having 
perfect health. I could perform a civil service job with 
one leg, or one arm, or one eye, Or wearing thick lens 
glasses; any number of things. 

And, if you were terminated by the Post Office Department, 
not in a cause termination but by reduction in force or 
something of that kind, would you have any protection if 
you were a civil service employee? 

A. Yes, I would. 

What protection would you have? 

A. With over twenty years service and being over fifty 
years old, I would have a retirement that would come to 
you automatically anyway. 

And, do you have that kind of security to look forward to 
if you become separated from your Air Force National Guard? 
A. I do not. 

And, all these are related to your claim for mental an- 
guish? 

A. They certainly are. 
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put in my mailbox in Bangor, Maine, and the actual day I 


received them, I don't recall when it was. 

THE COURT. Isn't ic unusual when you are 
going on active duty, such as active duty for training for 
an extended re of active duty, not to receive copies 
of your orders in advance? 

MR. FITZGERALD. No, it is not, your Honor. 
Even annual training orders that I receive are quite often 
received two or three days after I have performed the duty. 
I realize they are probably cut before, but in the process 
of getting them up through direct, they are not there. In 
fact, I have gone down and waited for them to be cut and 
to get copies made so I could have them on a couple of 
occasions. I have gone on trips to Viet Nam and come back 
two weeks later and the order is still not cut, or I don't 
have copies of the orders. This has been in the past with 
another unit. It is not unusual or uncommon to have this 
happen, your Honor. 

THE COURT. All right, Mr. Hayes, you may 
proceed. 

REDIRECT EXAMINATION 
(By Mr. Hayes) Mr. Fitzgerald, the Court asked you to pre- 
pare for counsel and for the Court a summary of all of the 
dates with respect to which you were testifying yesterday, 


from September, 1972 until the present, giving your particu- 


lar status on those days. Have you done that, sir? 
A. Yes, I have. There are two complete copies, and this 
is a complete copy here. The other copies are missing; 
three of the copies are missing the front page. 
We do have one complete set? 
A. We have two complete sets here. 

MR. HAYES. We would like to mark that as 
Plaintiff's "lw". 

(The document was marked by the Deputy Clerk) 
(By Mr. Hayes) I show you an exhibit called Plaintiff's 
"lw" consisting of five different pages and ask you if you 
can identify the exhibit? (Handed to the witness) 
A. Yes, I can. 
What is the exhibit, Mr. Fitzgerald? 
A. Those are the figures that I took off my records last 
night which indicate the type of duty performed in 1972, 
‘n 1973, in 1974 and to the present time, and this would be 
classified either as ADC Alert, additional flying training 
periods, equivalent training, and in the additional train- 
ing there are days included in there that are not annual 
training. "AT" stands for annual training. There are days 


in there that are not; these are days I flew on exercises, 


like in the middle of the night we had exercises, and they 


gave us two days pay to be on the exercises. I performed 


that because I had no other work. 


What is the significance of that, Mr. Pitzgerald? 
A. The significance of all the military duty? 
No, the significance--you say there were days not annual 
training where you were called in the middle of the night. 
A. These are active duties, denote this tour and tours of 
ADC Alert I was on. : 
MR. HAYES. We ask its admission, your Honor. 
MR. LEVIN. So far as the request, we have 
no objection, your Honor. 
THE COURT. All right, admitted. 
(Plaintiff's Exhibit "l1W" was received in 


evidence.) 


THE COURT. To make absolutely certain we 


understand the abbreviations, Mr. Hayes, I ask that you 


have your client note on the front page of Plaintiff's 

"lw" what the various abbreviations stand for. I don't 
think he needs to go into then. 

(By Mr. Hayes) Mr. Fitzgerald, turning your attention to 
the matters of quarters allowance, it was brought out on 
cross examination yesterday that you received some type of 
quarters allowance that was not included in the W-2 Forms 
issued you by the Air Force, and that this quarters allow- 
ance was for the period, or the quarters allowance referr- 
ed to. Was any quarters allowance received between Septem- 


ber 1, 1972 and the present? 
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A. Plus the days for annual training or exercises. Those 
two figures added together are the days I received quarters. 
Did you receive quarters allowance for UTA? 
A. I did not. 
Or, equivalent training? 
A. NO. 
Additional flying training periods? 
A. No. 
Can you tell us whether your personal situation with respect 
to quarters had any change as a result of the termination 
of your employment with the Post Office Department? 
A. It did. 


Can you tell the Court what change, if any, took place in 


your siteation with respect to quarters? 
A. At the time that I applied for re-employment, my 
quarters and subsistence dropped to one-half of what it 
was previous to that time. 
Would you clarify that, please, Mr. Fitzgerala? 
A. Well, I testified earlier that as of 1 Septembe: 19/72, 
that I was'working half time, and, therefore, I received 
. half quarters for each day of active duty. I was working 
half time and received half payment for quarters. 

MR. REED. I object. I don't see the rele- 
vanee this has to his postal employment at all. 


MR. HAYES. The answer is not responsive. 


THE COURT. I will sustain the objection on 
the bazis the answer is not responsive. 
(By Mr. Hayes) Mr. Fitzgerald, did your quarters change 
after you were terminated from your employment with the 
Post Office Departmant? Did your quarters situaion change? 
A. Yes. 
What was the change in your quarters situation as a result 
of your termination of your employment? 
fee I moved to the State of Maine and I brought my family 
up there, too. 
Did you purchase a house there? 
A. I did. 
And, can you tell us the story about that house? Do you 
still have the house? 
A. I still have the house. 


For what purpose did you purchase that house? 


A. I purchased the house for my family and myself to live 


in. 

And, you still have your home in Milton? 

A. Yes, I do. 

Did you incur tax expenses with respect to those quarters 
in Maine? 

A. I did. i 

And, at that same time were tax expenses being incurred 


at your place in Milton? 


A. Yes. 


Did you have maintenance repair expenses at both places? 


A. I did. 

MR. REED. I object. If he chose to live 
in two homes that has no bearing on the issue at hand. 

THE COURT. I will sustain the objection. 
(By Mr. Hayes) When you entered on active duty, were you 
given any assurance by the military that you could have 
permanent employment with the military as a result of this 
change? 
A. No, I was not. 
Did you regard the : movement to Maine as a temporary move? 
A. I did. 
And, as a result of this temporary move, was it necessary 
for you to incur quarters expenses? 
A. It was, if my family was to stay with me. 
Had you ever intended of permanently residing in the State 
of Maine? 
A. No, I did not. 
What was your intention with respect to residence? 
A. I intended to return to Vermont; Milton, Vermont. 
But. for the termination of your employment, were the Maine 
quarters expenses occurred? 

MR. REED. That calls for a conclusion and 


he is leading the witness. 
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THE COURT. Sustained. 
(By Mr. Hayes) Can you tell the Court why you incurred 
the expense in Maine? F 
A. Because I wanted my family to be with me, and I wanted 
to be able to spend time with them; more time than I had 


spent in the past. 


Even if your family had not been taken with you, would you 


have needed a place to live in Maine? 

A. I would. 

Turnirg to the period September 1, 1972 until August of 
1975--- 

THE COURT. Excuse me, Mr. Hayes. When did 
you buy the house in Maine? 

MR. FITZGERALD. It was in, I think, approxi- 
mately January or February of 1970. 1971. Excuse me, 
your Honor, 1971. 

THE COURT. Is that the time you were on 
extended active duty? 

MR. FITZGERALD. Yes, joe monet. 

THE COURT. All right, Mr. Hayes. 

(By -Mxz.-Hayes) During ail- the period that you were on 
military duty from January of 1971 until August of 1972, 
did you keep the house in Maine? 

A. Yes, I did. 

Was it used by your family? 
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A. It was. 

Have you attempted to sell or dispose of that house? 

A. Yes. 

Have your efforts been successful? 

A. Partially successful. 

How do you explain that, sir? 

A. I have had an agreement now to sell the house, although 
the people still have not purchased it, but I expect to 
Close on it next month. | 

You have been attempting to sell it for a long period of 
time? 

A. Since 1971. 

MR. REED. I renew my objection on this whole 
line of inquiry as only being in support of what we allege 
is improper damages: in this metter. 

THE COURT. We will let the answer stand and 
we'll make a determination as part of our consideration of 
the case. 

THE COURT. You say you were trying to sell 
the house since Jaruary or February of 1971? 

MR. FITZGERALD. No, I purchased it in January 
or February of 1971, your Honor, and I have been trying to 
sell it since about the end of 1971, approximatly. 

THE COURT. When did you transfer from the 
Maine National Guard to the Vermont National Guard? 


MR, FITZGERALD. It was in the month of Feb- 
ruary, 1974; the exact date, I am not sure, your Honor. I 
believe it was about the 20th or 22nd of February. 
(By Mr. Hayes) Mr. Fitzgerald, you were interrogated as 
to whether or not there was any free medical care available 
to you in the armed services, and you indicated, if I re- 
call correctly, that doctor services were not available to 
you, but something else was available. Will you clarify 
what that something else was? 
A. When I was on active duty, I had doctors’ services 
available, but the doctor wasn't there. I would have to go 
to a doctor, or to an Air Force hospital, and my family, 
a good share of the time the family was not covered at all. 
This was just for myself. They had no insurance to cover 
them. 
Was there an Air Force hospital near Bangor? 
A. The nearest one I can think of at the present time was 
at Pease Air Force Base. 
Where is that? 
A. In New Hampshire. 
Do you know the mileage, or approximate mileage? 
A. Probably a six hour drive down there; probably a couple 


hundred miles, I would cuess. 


And, «re there any doctors available to you at Bangor while @ 


you were in the military service? 
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A. On the weekend drills there might be somebody there; 
other than that, no. 

There was a reference to some non-medical personnel; that 
is, non-professional personnel such as doctors that you 
could have some contact with. Can you explain what that 
was? 

A. They have an infirmary where they have technicians 
that work in the infirmary;if you need some nose drops you 
can get them or an inhaler or some aspirin, or Maalox 
tablets, or something like that, but as far as really giv- 
ing out drugs, they aren't authorized to give out drugs, 
and you just can't get them there. 

There are no diagnosis facilities there? 

A. No. 

Now, turning your attention to the matter of military re- 
tirement, it has been suggested by counsel for the defense 
that you got military retirement credits, and while you 
were in the service, and this is referring to the period 
September 1, 1972 to the present time. Did you get mili- 
tary retirement credits during that period of time? 

A. Yes, I did, providing that it would be used. 

Providing that it can be used? What is that, sir? 

A. Again, my retirement I have coming to me as a reservist 
is no good to me until I am sixty years old, and even then 


it isn't good to my family either, and if I die before I 
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am sixty years old, nobody will draw anything on my re- 
tirement. 

Were you getting any retirement credits when you were a 
full time employee with the Post Office Department as a 
result of your various military activity? 

A. Yes, I was. 

And, how was that military retirement credit compared to 
what you got while you were on full time service? 

A. It would be at least two-thirds of the credit that I 
got while I was on military service. 

So what you are saying is some of this military credit you 
would have accumulated if you worked for the Post Office 
Department? 

A. Approximately two-thirds I would have received any way 
in addition to the postal retirement. 

Turning your attention to the years from 1959 through 


November 2nd of 1970, did you accumulate retirement credit, 


military retirement credit during those years? 


A. I did. 

It has also been brought out in cross examination that while 
you were separated from the post office and on military 
service that you got Social Security coverage. Was this 
something new, or did you have Social Security coverage 
before you were separated by the Post Office Department? 


A. I have had Social Security coverage since 1947, I believe 
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Were you getting Social Security coverage while you were 
an employee of the Post Office Department as a rural 
carrier in Milton? 

A. I wasn't getting it from the Post Office Departnent, 
but I was getting it from the military at the same time. 
And, that was the same source you got it after you were 
terminated? 

A. Yes. 

Were you getting the full Social Security coverage; that 
is, the maximum coverage while you were a post office 
employee because of your military duty? 

A. Very close to maximum. 

One of the matters that needs clarification, did I under- 
stand you to say during your direct testimony that the 
mileage expense you are asking for is mileage incurred in 
the military since your discharge? 

A. It is the mileage that I have driven because I didn't 
have the employment in Milton. If I had been in Milton, 
I would only have driven two miles. 

And, the figure that you took is the same as what your 
car allowance would have been had you been with the Post 
Office Department delivering the mail? 

A. Yes. It was because the mileage came out the same. 


But you are not asking this Court to give you money for 


mileage of driving a rural route when you weren't driving 


the rural route, ‘s that correct? 
MR. LEVIN. He is leading the witness and 


I object on the basis this is an improper damage. 


THE COURT. I will sustain the objection, 


but the question is leading. 
(By Mr. Hayes) Well, wills you explain to the Court, Mr. 
Fitzgerald, just what the theory is behind your attempt to 
recover money for a car allowance? 
A. If I had been working at the Milton Post Office, I 
would have been driving approximately 57 miles per day for 
a six-day week. As it was, I was driving 80 miles per day 
and driving approximately five times in the week, so I 
was driving this same amount of mileage that I would have 
if I had been working at the post office. 
And, you are claiming a loss? 
A. Yes, I am. 
What is the loss? 
A. The loss is equivalent to the car allowance I would 
have received from the Postal Department. 
THE COURT. But that driving you did for the 
military was not in connection with your job, is that right? 
MR. FITZGERALD. That is correct. 
THE COURT. It was driving you did to get to 
your job and to return home? 


MR. FITZGERALD. Yes, your Honor, because I 


wouldn't have had to drive this mileage if I was working 
at the Milton Post Office. 


THE COURT. You were living in Maine at the 


MR. FITZGERALD. Yes, sir. 


THE COURT. And, living 40 miles from the 


MR. FITZGERALD. Yes, your Honor. 
(By Mr. Hayes) Turning your attention, sir, to the matter 
of life insurance, you stated that you had some kind of 
coverage while in the military service? 
A. Yes. 
Was this coverage that you had before you were terminated 
by the Post Office Department? 
A. Yes, it was. 
So, it was a continuation of the same type of military 
life insurance coverage? 
A. I received a few more days of coverage, but it was a 
continuation of the same type of insurance. 
What do you mean a few more days of coverage? 
A. When I was strictly on ADC Alert, I would be covered 
by another policy, but I was already paying into a policy 
that would cover me for the additional flying training 
periods and UTA which was paid up for the year, regardless 


of whether I used the other one or not. 


This is something you paid for? 

A. Yes, it is. 

But the life insurance damage that you have claimed here, 
you are claiming damages for an alleged loss of payments 
by the Federal Government toward life insurance? 

A. I am claiming the amount the Government would have 
paid for the life insurance if I had been working. 

And, that life insurance is not now in force? 

A. That is correct, yes, sir. 

Mr. Fitzgerald, turning your attention to the question of 
mental anguish dealt with on cross examination and direct 
examination the word “security” was used in interrogation 
of you on direct, and the word “security” was also used on 
cross examination, and in one instance you indicated that 
you had a fear of loss of security, and another instance 
you indicated there was no fear with respect to security. 
Is there a conflict in your testimony, or can you clarify 
for the Court the difference between the two answers that 
were given on direct and cross? 

A. I believe what you are referring to is that I did have 
and suffered anguish from loss of employment at the Postal 
Department, and a loss of approximately seventeen years 


toward retirement, and these things caused mental anguish, 


but in respect to the job at the Guard that I have now, I 


don't have any anguish that I may not be able to pass a 


physical and this would terminate my employment there, but 
I know my employment will be terminated there within a 
year or two years any way. 
Are you saying you have no concern that you will be dis- 
charged medically? 
A. I would have some concern, but not very much concern. 
Is that what you were attempting to point out to counsel 
for the defense? 
A. Yes, it is. 

THE COURT. In other words, the state of your 
health has remained good? 

MR. FITZGERALD. Yes, your Honor. 


THE COURT. You hawe not been obliged to con- 


sult with any doctors or psychiatrists with reference to 


this mental anguish you may have sustained? 
MR. FITZGERALD. No, your Honor. 

(By Mr. Hayes) Mr. Fitzgerald, as to the matter of Px and 

commissary privileges, did you have substantially the same 
privileges with respect to commissary and PX before and 
after the termination of your postal employment? 
A. Yes. In fact, I probably used the commissary more be- 
fore I was on full time active duty. 
So you are saying, in effect, you did not--we'll let the 
answer stand. Now coming to the question of military 


orders, did you get military orders when you went on UTA 


Hi 
type duty? 
A. I did not. 
But, there was a question asked you yesterday, could you 
have provided orders to Mr. Devarney, and I thought you 
answered in the affirmative. 
A. I thought they were talking in respect to ADC Alerts, 
‘active duty. 
Then you could not have provided military orders for UTA 
for Mr. Devarney? 
A. No, I could not. F, 
Were orders cut in all cases for your UTA? 
A. I don't know of any orde-s that were ever cut for UTA. 
I have never seen one. 
Turning your attention to days of equivalent training, 
could you have gotten orders for days of equivalent training? 
A. No. 
Were orders cut for days of equivalent training? 
A. Not to my knowledge. 
So it would have been impossible for you to turn in orders 
either in advance or afterward over to Mr. Devarney with 
respect to that type of training? 
A. Yes. 3 
It would have been impossible? 
A. It would have been impossible. 


Turning your attention to days in which you spent on addi- 


tional flying training periods, were orders cut for addi- 
tional flying training periods? 

A. No orders were cut for additional flying training per- 
iods. 

They would not be made availabe to you in advance because 
there were no orders? 

A. That is correct, and this was explained to Mr. Devarney. 
Did you also axplain to Mr. Devarney there were no military 
orders availsle for UTA and equivalent training and addi- 
tional flying training periods? 

A. I did. I told him he was asking for the impossible 

in some cases because there just weren't any. 

With respect to ADC Alerts, you indicated orders were cut. 
Were these always available to you before you arrived on 
active duty? 

A. Wo. 

In some cases, were they cut after you had performed service? 


A. Yes. 


Was that within your control as to whether they were cut 


before or after military service? 

A. I had no control over it. If they told me I was on 
active duty, I took their word for it, and I knew eventually 
the orders would come. 

So the determination was not yours to make? 


A. That is correct. 
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Q You will recall in two adverse actions, July 17th and 
November 2nd, there are certain days that you are charged 
with being away without leave, is that correct? 

A. Yes. 

Q On any one of those days, did Mr. Devarney make a specific 
request of you to turn in orders with respect to the days 
of absence you were seeking? 

A. Not to the best of my recollection. 

e Q And, had he asked you, could you in all cases have complied 
with his request? 
A. No. 

Q And, that is because of the reasons you stated previously? 
A. Yes, it is. 

Q Do you ever recall a situation with respect to any one of 
those days mentioned in either adverse action, days called 
AWOL, in which Mr. Devarney stated to you with respect to 
those days, “If you furnish me an order, I will grant you 
permission to go"? 

A. No. 
Q Or words to that effect? 
A. No. y ; 
Q Mr. Fitzgerald, if jase! were granted by t this _Court | sieahiaicauesinss 


to go back to the. Postal- -Service,-would you return to the 


Postal Service? 
A. “Z would. 


a rural carrier? 


Yes. 
any office ordered by the Court? 
Would you repeat that part again? | 


your statement that you would return to the Postal 


Service limited to returning to Milton? 


A. i want_to return to the Milton office, but if I was 


ordered to go some other place, I guess I would have to go. 


Then you do intend, assuming that the Court should find 
that you are entitled to it, you do intend to return to 
the Postal Service? 

A. Yes, I do. 

MR. HAYES. We have no further questions at 
this time. Excuse me, your Honor. May I continue with 
respect to the notes I overlooked? 

THE COURT. Certainly. 

(By Mr. Hayes) If I may continue, Mr. Fitzgerald, there 
was some discussion of money that you had paid out in 
interest, and you alleged in court that this interest ex- 
pense was incurred as a result of the termination of your 
employment. Have you had an opportunity to review some 
of the documents within your custody and possession that 
relate to the interest question? 

A. Yes, I hava. 


And, have you brought some of those documents into court? 
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A. T have. , 
And, with respect to those documents, are you able to 
show--strike the question. May I inquive as to what docu- 
ments you have with you? Can you tell us oy summary 
fashion? 
A. I have some notes of some receipts. I didn't bring 
any checks. Some are bills where I have been billed for 
interest rate and just that type of paper. 
Do you have bank notes here? 
A. Yes. 

MR. HAYES. May I proceed to examine with 
respect to those, your Honor? 

THE COURT. Are they here, and marked, and 
so on? 

MR. HAYES. They were brought in at court 
time, your Honor. 

MR. FITZGERALD. Thera is a brown envelope 
on the desk there. : 

MR. HAYES. Is this the envelope? (indicating) 

MR. FITZGCRALD. Yes, it is. 

THE COURT. They will hsvza to be marked if 
he is golug to identify them. 

MX. HAYES. May I combine in one exhibit 
notes relating to different loans? 


THE COURT. Yes. 
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(By Mr. Hayes) Mr. Fitzgerald, I show you Plaintiff's 
"1x" which I asked be marked. It consists of a number of 
paren does it not? (Handed to the witness) 

A. It does. 

I wonder if you wovld take each part and explain to the 
Court what it is and how it relates to the claim of yours 
that you suffered interest damage as 4 result of the ter- 
mination of your employment? Take the first one first, 
state what it is, and then discuss it, please. 

A. First one is a note--- 

MR. REED. Excuse me, your Honor. Are those 
going to be offered as evidence, because he is testifying 
from them. 

THE COURT. Identify the notes first, and 
then offer them. 

MR. REED. Well, at this time, at least, note 
our objection. This is in support of what we believe to 
be an improper issue of damages. 

THE COURT. All right, we'll note your 
objection. 

(By Mr. Hayes) Just tell his Honor in summary form what 
it is first. 
A. It is a note. Do you want me to say who it is? 


Simply say a note. 


A. Note dated November 4, 1974; seven hundred dollars. 
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And, can you identify the note? You have simply said it 


is a note. Can you identify the note? 


A. It has my signature on the bottom. 


It is a note you signed? 
A. Yes. 
And, runs to whom? 
A. To the Merchants National Bank. 
For what amount? 
A. Seven hundred dollars. 
And, would you give me the date of the note? 
A. November 4, 1974. 
November 4, 1974? 
A. Yes. 
For what purpose was this loan incurred? 
A. ‘The note was actually incurred November 5th of 1973 
and was a thousand dollars at the time, and it had been 
reduced down to that amount at that time, dniin 1973, it 
was incurred--I believe I used part of this to pay some 
taxes and to pay some other bills, smaller bills. 
Are those not bills or taxes you would have incurred even 
if you had been employed by the Post Office Department? 

MR. REED. Object to the question. It is 
leading. 

THE COURT. We'll take the answer. 


A. I didn't hear your question. He was talking. 


(By Mr. Hayes) Mr. Fitzgerald, what thir Court is trying 
to get at, and we don't want to spend a great deal of time, 
it is either related or not related to your claim for 
damages. You made an allegation that you should have 
interest damages because you claim you have suffered inter- 
est damage as a result of the termination of your employ- 
ment. Now how does that relate to the termination of your 
employment, sir? 

A. Because this money was borrowed because I did not have 
money that I would have had if I had been working full 
time, and as a result, I needed to borrow money to meet my 
expenses, and I had tu borrow this money. 

And, are there a series of notes that are renewals of the 
same note at lesser amounts? 

A. Yes, there are. 

And, the original sum was how much, sir? 

A. One thousand dollars on this particular note. 

What is the last renewal? 

A. The one I have here is November 4, 1974. 

And, that is paid off? 

A. It is paid off at this time. I don't know if it was 


paid at that time, either. I am not sure, because it would 


have gone into 1975. 
And, each of these renewals state the interest that was to 


be paid? 


A. Yes, it does. 

And, you actually paid the amount of interest that is on 
each one of these notes? 

A. Yes, I have. 

But, the amount of money borrowed was never in excess of 
the original figure that you cited? 

A. Other notes have been, but not in this particular case. 
This note was a note at the time that I mentioned in 1973, 
November Sth, I believe it was, 1973, was the original 
note and it takes quite a little time to put these all 
together and put them in order. If I had more time I 
could have ran one note as it went right through. 

Will the correct interest figure be obtained by taking the 
interest figures that you were charged on each one of 
these notes? 

A. Yes, it will. 

And, you actually paid each one of these interest figures? 
A. I did. 


HAYES. We ask the admission of “ix," 


your Honor. 

MR. REED. No objection, but note our 
objection to the whole line again. 

THE COURT. Let me see it. (Handed to the 
Court; Mr. Hayes, it is not the intention of the Court 


to go through each one of these and try to compute the 


interest in support of your client's claim. Do you have 
notes totalling in the face amount enough to support 
interest in the amount of ten thousand dollars? 

MR. HAYES. In court, your Honor? 


THE COURT. Yes. 


MR. HAYES. No, I do not. 


THE COURT. Mr. Fitzgerald, why do you say 
that you had to borrow this money? ot 

MR. FITZGERALD. I borrowed part of it to 
purchase the home in Maine so my family could be with me. 

THE COURT. Is some of this interest you have 
been telling us, mortgage interest on your home in Maine? 

MR. FITZGERALD. Some of it is. 

THE COURT. A large amount of it? 


MR. FITZGERALD. A substantial amount, your 


THE COURT. How much money did you borrow 
other than for the purchase of a home in Maine? 

“MR. FITZGERALD. I haven't tabulated it that 
way, your Honor. In fact, I couldn't even tell you at this 
point just how much money it is. I would have to go through 
the notes and put them together and get them in order. 

THE COURT. We are going to exclude "1X", 
and we are going to exclude any testimony at this time, Mr. 


Hayes, concerning these notes. It doesn't appear that the 
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witness is in a position to testify and document his claim 
of interest, and, furthermore, the Court certainly feels 
any interest that he may have paid because he decided to 
purchase a home in Maine is not a proper item of expense, 
as far as this lawsuit is concerned, and there has to be 
considerably more proof, as far as the Court is cchenengd: 
that he borrowed the money for living expenses. So we are 
going to exclude this. We don't think this is a proper 
item of expense for consideration as an item of damage 
in this suit. 

MR. HAYES. We have no further questions of 
this witness at this time. 

RECROSS EXAMINATION 
(By Mr. Levin) Mr. Fitzgerald, I am curious about this 
home you have up in Maine. How much did you pay for it 
when you bought it? 
A. Which home? 
The one up in Maine. 
A. I have two homes in Maine. 
Can you explain to us why you need two homes in Maine and 


one home in Milton? 


A. I purchased a home in Maine and my family wasn't satis- 


fied with the location. We were living in the city. We 
had never lived in the city; we always lived in the town, 


the rural area, and my wife was not content there, so we 


decided to try and find another place to live. 

That is why you moved forty miles away from the Bangor 

Air Base? 

A. I was forty miles away at that time. 

Before you moved? 

A. Yes. 

And, the second house was equally far away? 

A. Yes, it was. 

The home that you are selling now in Maine, are you sell- 
ing that for more than what you originally purchased the 
home in Maine? 

A. TI am. 

S0 you are actually making a profit for having bought homes 
in Maine? 

A. I am not making a profit. 

You stated that you had to drive eighty miles a day round 
trip to get to your military duty, is that correct, and 
you are claiming damages for those eighty miles a day at 
twelve cents a mile, is that correct? 

A. The same. I was driving as much there as if I had 
been working full time at the post office. 

But the mileage you are claiming, is the base for your 
damages the commuting expense to get to work, is that true? _ 
A. Yes. 


Were you paid to commute from your home in Milton to the 


Milton Post Office? 

A. Ko. 

Why should you be paid for commuting between your home in 
Maine and the Maire Air Base just because it happened to 
coincide with the amount of mileage you would have driven 
in your work for the Postal Service? 

A. As I understand the Selective Service Law, it said I 
would be reimbursed for expenses I had because of not being 
re-employed in my original job, and these are expenses that 
I would not have had if I had been re-employed in the Mil- 
ton Post Office. 

While you were living in Maine, did you rent your home in 
Milton? 

A. I did not. 

Mr. Fitzgerald, there was some talk about the fact on re- 
direct examination that there were no orders for you for 
the UTAs, equivalent training, and AFTT? 

A. Yes. 

Were UTAs scheduled in advance? 


A. Yes, they were. 


Did you have that schedule in advance? 


A. Yes. 

Could you have told Postmaster Devarney in advance when you 
had UTAs scheduled? 

A. Yes, andTI did. 


You did? 

A. Yes. 

How far in advance did you tell him? 

A. I never told any certain number of days. 

How far in advance did you know? Are they scheduled six 
months in advance? A year in advance? 

A. At that time, I don't believe they were printed on 
our monthly paper in advance. At the present time, both 
in Vermont and Maine, they print them way ahead so I 
could almost tell you what I am going to do .sxt June at 
this time. 


THE COURT. Excuse me. You had some advance 


notice as to when the UTAs were going to be held, did you 


not? 

MR. FITZGERALD. Yes, your Hono 

_ THE COURT. And, how much advanced notice 

aid you have? They just didn't call you up and say "We 
are having UTA this weekend, he here"? 

MR. FITZGERALD. No. I knew at least a 
month ahead of time when the UTA was. 

THE COURT. You had some advance knowledge 
even beyond a month, didn't you? 

MR. FITZGERALD. I could have found out more 
than a month ahead if I had tried to find out. As a rule, 
I only knew when the next UTA would be. 
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Cc. An employee in a duty status and acting in the scope of 

his employment, who has been duly authorized by a proper 
postal official to travel from one unit of a post office to 
another, will be covered by the provisions of the Federal 
Tort Claims Act. 
An employee who reports to a unit as scheduled and is 
then reassigned to a different unit shall be entitled to 
transportation costs to return to his original reporting 
unit at the completion of his tour. This provision is not 
applicable if the employee is regularly scheduled to the 
different units. 


ARTICLE XVIII 
Position Descriptions 


A. Position Identification 


Each position ranked as an Individual Position either by the 
Deparment or in the field shall contain the Civil Service 
Commission occupational code number and a reference to the 
key position which served as the basis for the salary level 
ranking of the position. 


B. Annual Position Evaluation Review 

A report on the results of the Annual Position Evaluation 
Review shall be made an agenda item for discussion at the 
next labor-management meeting with the iocal exclusive 
organization(s). 


C. Availability of Position Descriptions and Qualification 
Standards 

A copy of the Key, Standard, Individual Position or Qualifi- 
cation Standard which represents the basis for the employee's 
title and salary level shall be furnished once, when available, 
to either the employee or the Exclusive Organization Repre- 
sentative upon request. Individual Position Descriptions per- 
taining to a particular craft shall be made available by the 
installation head to that eraft organization on its request 
provided the organization has local exclusive recognition or 
is an affiliate of the National Exclusive Organization. 
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The military status of Major John FitzGeraid is as 
indicated for the following dates:: 


September 1972 October 1972 November 1979 
1) AFTP 

4) ET & AfTP. 
a3 ET & AFTP- | 5). ET 
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10 


13) AFTP 7); At. 
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Tone military status of Major John FitzGerald is as 
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The military status of Major John FitzGerald is as 
indicated for ths following dates: 
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The military status of Major John FitzGerald is as 
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SPECIAL ORDER 13 March 1970 
H-95 


UP Section 503, Title 32 USC, the following members, unit indicated 
MeANG, ANGUS, are ordered to ACDUTRA for number of days indicated 
for participation in Year Round Field Training. 

ASSIGNMENT: Indiv are asgn to their respective orgn with PDS at Ber 
Intl Aprt, Bangor, Maine. 

REPORTING DATA: Indiv will proceed fr HOR or pl fr which called to 
AD NLT 0800 hrs on eff dates of AD, Indiv will be RFAD and return 
HOR/or pl fr which called to AD upon compl of tng unless sooner rlv 
by proper auth. Members who tvl within a radius of 50 miles or less 
fr their PDS are considered to be within reasonable commuting dis- 
tance and the nature of their dy does not prevent member from commuting. 
GENERAL INSTRUCTIONS: Fld Tng Auth F-20-70-1, 28Feb69. BAQ is auth 
when eligible. Amn auth to ration separately. TDN. 

*Dependents auth Commissary and Exchange privileges. 

PAY AND ALW CHARGE TO: 
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Off 5703850 560-4120 P521.13 408001 8412001, Tvl $ 18.30 x 
* 5703850 560-4120 P521.13 409001 S412001. Per Diem $2.25. 
Amn 5703850 460-4120 P521.14 468001 $412001. Tvl $ 9.00 


Eff Date 
Entered 
AD Tng 


L4iriar70 


Eff Date 
Rel From 


Yr Days AD tng Unit 
1 14tar70 0 8 


RANK, NAME, SSAN 
thd JOHN #3. FITZGERALD, CO9-14-0479 
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CLAYTGN D. JZCKSON, Chaget, MesnG DISTRIBUTION 
Asst Admin Officer gu 
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